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No. 3105. 


Christine Waggamax, Appellant, 


vs. 

Henry Rozier Dulany, Trustee, etc. 



a Supreme Court of the District of Columbia. 

In.Equity. No. 25649. 

Henry Rozier Dulany, Trustee in Bankruptcy of Thomas E. 

Waggaman, Plaintiff, 


vs. 

Thomas E. Waggamax and John Ridout, Trustees, et al., 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were liled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 


Filed June 13, 1916. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25649. 

Henry Rozier Dulany, Trustee in Bankruptcy of Thomas E. 

Waggaman, Plaintiff, 

vs. 

Thomas E. Waggaman and John Ridout, Trustees, et al., 

Defendants. 

Petitioner respectfully shows to the Court:— 

(1.) The plaintiff filed his original bill in this cause on the 22nd 

1—3105a 



9 

4* 


CHRISTINE WAGGAMAX VS. 


<lav of August, A. I)., 1005, praying, among other tilings, for the 
sale of certain real estate in the District of Columbia known as Wood- 
ley, more particularly described in said bill, in which it was alleged 
by said bill, the said Thomas E. W aggaman, named as a defendant, 
has a certain interest or interests as therein more fully recited and 
set forth, and for the appointment of a receiver or receivers to take 
charge of said property and make sales of such portions thereof as 
the Court might order, and for other purposes, all as more fully 
therein shown. 

(-.) 1 his petitioner, who was named as a defendant to said bill, 
as the wife of said Thomas E. W aggaman, tiled her answer thereto 
fin the 3rd day of October, A. 1)., 1005, asserting, among other 
things, that she was entitled to her dower interest in whatever estate, 
legal or equitable, the said Thomas E. \\ aggaman might be ascer¬ 
tained to have in the property involved in this suit and that she 
claimed the same. 

(3.) On the 17th day of April, A. 1)., 1900, the plaintiff, and John 
^ . Brawner, Edward J. Stellwagcn and William J. Flather 
- were appointed receivers for the purposes set for- in the prayer 
for the appointment of receivers contained in said bill and 
have ever since been in possession and control of said property and 
have made numerous sales of portions thereof. Petitioner is in¬ 
formed and believes that the plaintiff was appointed such receiver as 
representing bis interest as trustee in bankruptcy of said Thomas E. 
\\ aggaman; that the said .John W. Brawner was selected as a re¬ 
ceiver as representing the interest of defendant John F. Waggaman 
in said property: that said Edward J. Stellwagcn was selected as a 
receiver a< representing the interest of the Catholic University of 
America, a defendant in the cause and the holder of certain notes 
alleged to be secured on said property; that the said William J. 
Flather was selected as a receiver as representing the interests of the 
holders of certain notes secured by certain deeds of trust referred to in 
said bill and known in these proceedings as the “Biggs trusts”. 

(4.) The claim of the said Catholic University of America has 
been compromised and settled in the bankruptcy proceeding wherein 
plaintiff was appointed such trustee in bankruptcy, being cause No. 
31)1 on the Bankruptcy Docket of this Court, and said defendant no 
longer has any interest in this suit or the subject matter thereof, or 
in the property herein involved: the indebtedness secured by the said 
“Biggs trusts’’ has. she is informed and believes, l>een fully settled 
and discharged so that the holders of the notes secured by said trusts 
no longer have any interest in this suit or in the property herein 
involved. Said projiertv is being managed and sold by said receivers 
at large expense, included in which is a commission to them on the 
property from time to time sold, amounting, in cases where no com¬ 
mission is paid to real estate brokers, to five per cent, of the 
3 proceeds of sale and in eases where a commission is paid to 
real estate brokers, to three per cent, of the proceeds of sale. 

(5.) Petitioner avers that there is no valid or sufficient reason 
why the said Stellwagen and the said Flather should be longer con¬ 
tinued in office as such receivers and she is informed and believes 
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that said property can Ik? managed and sold at much less expense in 
respect of the matter of receivers' commissions if they should be dis¬ 
charged and the other two of said receivers allowed to continue in 
oil ice. 

(b.) Said receivers have stated several accounts in this cause before 
the Auditor of the Court upon references to him and have, she is 
informed and believes, distributed the proceeds of sales of portions 
of said property in accordance with the reports of said Auditor. The 
latest of said accounts to he filed was stated in the report of the 
Auditor filed herein on the Oth day of Julv, A. D., 1014 and con- 
firmed by the Court on the *27th day of July, A. 1>., 1014. By said 
report, so much of the funds then in the hands of said receivers as 
was necessary was appropriated to the payment of the balances due 
upon the notes secured by the so-called “Higgs trusts”, discharging 
them in full and leaving a balance of a few dollars in the hands of 
the receivers, besides deferred purchase money notes. Petitioner has 
not been allowed anything bv way of commutation in lieu of dower 
in any of said reports nor has the question of her right of dower in 
said property been considered or passed upon in any of them. 

(7.) The decree herein passed on the (>th day of October, A. 1)., 
1909 expressly provided, among other things, as follows” 

4 “Nothing herein contained shall prevent or preclude the 
defendant Christine Waggaman from claiming dower in all 

or any part of the real estate covered by said deeds of trust, to the 
extent that such claim, if any, may he established in this cause, pay¬ 
able out of the balance arising from the sales of said real estate 
and remaining in the hands of the Receivers next after the payment 

in full of the indebtedness secured bv the said deeds of trust next 

«. 

hereinbefore mentioned and known as the “Higgs Trusts”.” 

(8.) The time has long since arrived when, under the terms of 
said decree she is entitled to assert her right or claim of dower in 
the share of Thomas E. Waggaman in said property, but said re¬ 
ceivers have not, she is informed and believes, taken any steps to¬ 
wards stating a further account in said cause since the 9th day of 
July, 1914. as aforesaid, and she has received nothing on account 
of her said dower interest. 

(9.) She avers that she is entitled to commutation in lieu of 
dower in the pr<x*eeds of the sale of all the interest of said Thomas 
E. Waggaman in said property held by him by either legal or 
equitable title or right of ownership at the time he was adjudicated 
a bankrupt, and she claims the same. 

Premises considered, petitioner says: 

I. That said cause he referred to the Auditor of the Court, or to 
a special auditor, with instructions to state a further account of 
said receivers, allowing her commutation in lieu of dower out of all' 
funds which have come into their hands from the sale of the share 
of the bankrupt estate of said Thomas E. Waggaman in said prop¬ 
erty. commuted to her in accordance with the rules of the Court. 

IT. That said receivers l>e required to make the accounting re¬ 
ferred to in the preceding prayer hereof and that the said 

5 Stellwagen ami the said Flathcr be discharged as receivers, 
herein. 



4 


CHRISTINE WAGGAMAX VS. 


III. That a rule issue against said receivers appearing them to 
appear and show cause why the prayers of this petition should not 
be granted. 

IV. That she have such other and further relief as the equities 
of the case may seem to the Court to require. 

CHRISTINE W AGO AM AN, 

Petitioner. 

Ml LEAN SMITH, 

Attorneys for Petitioner. 


District of Columbia, ss: 

Christine AVaggaman, being duly sworn upon her oath says: I 
have read the foregoing petition by me subscribed and know the 
contents thereof and the statements of fact therein made as of per¬ 
sonal knowledge are true; those made as upon information and be¬ 
lief I l>elieve to be true. 

CHRISTINE WAGGAMAN. 


Subscribed and sworn 
1916. 

[seal.] 


to before me this 12 day of June, A. D. 

THEODORE BLOCK, 

Notary Public, D. C. 


Memoranda. 


June 13, 1916.— Rule to Show Cause issued and made returnable 
on June 17, 1916. 

June 17, 1916.—Hearing on Rule to Show Cause continued to 
June 30, 1916. 


6 Answer of Ilenry Rozier Dulany, Trustee. 


Filed July 14, 1916. 


******* 


The separate answer of Henry Rozier Dulany, trustee in bank¬ 
ruptcy of 1 horn as E. \\ aggaman, to the petition of Christine Wagga- 
man herein tiled on the 13th day of June, 1916. 

This respondent, answering said petition, or so much thereof as he 
is advised it is necessary or material for him to make answer unto, 
answering says: 


(1, 2, & 3.) This respondent admits to be true the averments of 
paragraphs one, two and three of said petition. 

(4.) Answering paragraph four of said petition, this respondent 
says that the several persons appointed receivers in this cause by the 
order passed herein on the 17th day of April, 1906, were so ap¬ 
pointed not because they represented any special or particular in¬ 
terest in the premises, but with the consent and approval of most 
of the parties to the cause, acting through and by their respective 
attorneys, and because it was then supposed and believed that the 


IIENRY ROZIER DULANY, TRUSTEE, ETC. 


D 


very valuable real estate, placed under the care and control of said 
receivers by said order of appointment, could and would be handled 
by them to the best possible advantage of each and every interest 
therein. 

(5.) This respondent is advised that it is not necessary or ma¬ 
terial for him to answer the averments of paragraph five of said 
petition. 

(0 & 7.) This respondent admits to he true the averments of 
paragraph- six and seven of the petition. 

(8 A 9.) Answering the averments of paragraphs eight and nine 
of the petition, this respondent shows: That, as appears in 
7 the original hill in this cause, and the exhibits thereto, on 
or about the 14th day of July, 1887, one Fannie A. Moore, 
then holding the legal title to certain lands in the District of Co¬ 
lumbia. thereafter subdivided and known in the community and 
in the proceedings in this cause as “Woodley’’ or “Woodley Park,” 
conveyed the same to the said Thomas E. Waggaman and John 
Ridout, their heirs and assigns, in and upon the following trusts, 
that is to say, in trust: 

1. To subdivide said lands in such way as might seem to them 
for the l>est interests of the parties concerned therein; 

2. To sell said property or any part thereof by subdivision or en¬ 
tirety, in their discretion, for such price and upon such terms as 
they might think best, and to convey the same in fee simple or for 
any lesser estate; and 

8. To dispose of the proceeds of any sales made by them, in ac¬ 
cordance with n written agreement signed by the three parties in¬ 
terested, a copy whereof was delivered to each of said three parties. 

Said agreement provided, substantially, that John F. Waggaman. 
one of the parties thereto, and one of the defendants to the original 
bill in this cause tiled, owned an undivided one-half interest in the 
property so conveyed; that Ilenrv P. Waggaman. also one of the 
defendants to the original bill and since deceased, owned an un¬ 
divided one-fourth interest in said land and that said Thomas E. 
Waggaman owned an undivided one-fourth interest therein. 


8 The said agreement further provided that any of said 

three parties might sell or pledge his interest in said property, 

or enter into any contract in respect thereof, without, however, in any 

way affecting the stipulations of said agreement with regard to the 

management of the property or with the powers and duties of said 

trustee, Thomas E. Waggaman and John Ridout, set forth and con- 

veved in said deed in trust. 

« 

On the Pith day of October, 1887, said Henry P. Waggaman #old 
and assigned to said John Ridout an undivided one four hundred 


and fortieth interest in said Woodley Park property. 

Subsequently said John F. Waggaman sold an undivided one- 
fourth interest in said property to one Benjamin K. Plain, and said 
Henry P. Waggaman an undivided* one-sixteenth interest in said 
property to said Plain, and on the 10th day of July, 1889, said 
Plain sold the five-sixteenths interest so by him acquired to said 
Henry P. Waggaman, who by an instrument in writing of even date 
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pledged tlie interest so acquired by him, to wit, a five-sixteentlis in¬ 
terest, and all other right, title and interest he had in said property at 
the time, to said Plain to secure his four promissory notes of date 
June 10, 1880, made payable to the order of said Benjamin K. Plain 
and aggregating $1(55,000, together with o'/c interest. 

During the course of the proceedings in this cause, claims were as¬ 
serted on behalf of the representatives of said Benjamin K. Plain, 
who had died meanwhile, which resulted in the purchase, with the 
consent of the parties interested, by this respondent as trustee 

9 as aforesaid, of the said promissory notes, so secured by 
pledge as aforesaid, aggregating about the sum of $100,000. 

And respondent is advised and shows that the notes so purchased by 
him, with interest thereon, together with large sums of money due 
and owing by the said Henry P. Waggaman to the said Thomas K. 
Waggaman, greatly exceed the value of the one-half undivided in¬ 
terest. less the one four hundred and fortieth interest previously as¬ 
signed to John Bidout. in said property so as aforesaid pledged for 
the payment of said notes. 

The said one-fourth intercut of the said Thomas K. Waggaman was 
at no time in any way indicated or shown on the public records of the 
District of Columbia, but was none the less at all times subject to the 
provisions of said agreement, referred to in said deed from Fannie 
A. Moore, of date July 14, 1887, that he might pledge or sell said in¬ 
terest or enter into any contract in respect thereof at his free will and 
pleasure. 

As this respondent has been informed and verily believes, the said 
Thomas E. Waggaman was chosen treasurer of the Catholic Uni¬ 
versity of America, a corporation, one of the parties defendant to the 
original bill in this cause tiled, in the spring of the year 190*2. As 
such treasurer, he received moneys from said University, from time 
to time, representing endowments of one sort or another, to an aggre¬ 
gate of $876,108.90. With regard to the investment of said moneys 
so received, said Thomas E. Waggaman in his answer to the original 
bill in this cause filed, says, inter alia: 

“When this defendant began to invest said moneys for said Uni- 
versity he sent for the rector thereof a memorandum of investments. 
When the interest on said investments fell due and was not paid, this 
defendant advanced it and was frequently much embarrassed 
thereby. The said University desired to have the interest paid 
monthly, so that defendant held the real-estate loans for said 

10 University, and issued to it, in lieu of real estate notes, notes 
of clerks and employees in his office. In this way a certain 

amount bv way of interest was paid monthly to said University.” 

The notes of clerks and employees of said Thomas E. Waggaman, 
aggregating $87(5,1(58.9(5 were indorsed to the said Catholic Uni¬ 
versity of America and their payment personally guaranteed by the 
said Thomas E. Waggaman. The last of said notes was for $5(5,982 
and l>ore date January 8, 1901. 

In the spring of the year 1902 the said University demanded that 
notes secured on real estate, or purporting so to be, should be de¬ 
livered to it as payment pro tanto, to an amount about equal to the 
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said clerks’ notes issued to said University and guaranteed by the said 
Thomas E. Waggaman. In accordance with this demand, the prom¬ 
issory notes of (livers persons, several of them clerks and employees 
of the said Thomas E. Wa^aman, were turned over to said Uni¬ 
versity during the year 1902, to an aggregate of, to wit, $856,158.75. 

Among the notes so turned over, all made and signed by Cecilia 
M. Coughlin, an employe of said Waggaman, all hearing the mar¬ 
ginal notation “Secured by Woodley Park,” and all indorsed to the 
Catholic University of America, were the following: 


Note dated January 2. 1897, for 
“ “ June 2, 1898, for.. . 

“ 41 April 2, 1899, for.. 

44 March 2, 1900, for. 

44 44 June 19, 1900, for. 

44 44 July 15, 1900, for.. 

44 44 August 2, 1900, for. 


$97,597.58 
10,000.00 
15.000.00 
22,566.68 
15,000.00 
10,000.00 
95,000.00 


Aggregating .$265,164.26 


This respondent is advised by counsel that the issuance by said 
Thomas E. Waggaman of the said last described notes with the mar¬ 
ginal notations “Secured by Woodley Park” was, in legal 
11 effect, a contract or guaranty that the said property had l>een 
dedicated to the protection of said notes. 

Resides the bill in this cause tiled, this respondent as plaintiff ex¬ 
hibited another bill on the equity side of this Honorable Court 
against said Catholic University on the 27th of February, 1906, and 
numbered in equity 26.088, wherein it was charged that a certain bill 
of sale given by said Thomas E. Waggaman to said University of 
what was then known as the “Waggaman Art Collection,” the same 
consisting of valuable paintings in oil and water colors, engravings, 
et cetera, was null and void. Said University answered the bill and 
set up and averred that said bill of sale was in all respects good and 
valid. Issues were joined on said answer but for reasons hereinafter 
shown the cause was discontinued. 


Other litigation was liegun in this Honorable Court having to do 
with dealings and transactions between the said Catholic University 
and Thomas E. Waggaman in which this respondent as trustee was 
vitally interested. 

Subsequently bv two orders passed in this Honorable Court, sit¬ 
ting as a court of bankruptcy, in bankruptcy cause No. 361, in which 
cause the said Thomas E. Waggaman was adjudicated a bankrupt 
on, respectively, the 9th day of August, 1910, and the 30th day of 
Septeml>er, 1910, this respondent was authorized to compromise the 
controversy between himself as trustee of said bankrupt and the said 
Catholic University, under which said orders he, this respondent, was 
directed to pay said University, out of the general funds of the bank¬ 
rupt estate, the sum of $275,000, and permit said University to re¬ 
tain all moneys by it collected on said notes, secured on real estate 
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or purporting so to l>e, indorsed over to said University in the 

12 year 1002, such collections amounting to about the sum of 
$98,135.32, as adjudged by said order of September 30, 1010. 

And it was also adjudged by said order of compromise passed as 
aforesaid on the 0th day of August, 1010, that said University should 
return to this respondent all of said notes, so turned over as aforesaid 
in the year 1002 except such as had then been paid. 

In accordance with said order, this respondent paid said University 
the sum of $275,000 and received from it all of said notes, not paid 
as aforesaid, to an aggregate of about $750,000. Among the notes 
so returned to this respondent were the seven notes of Cecelia M. 
Coughlin hereinbefore more specifically described, all of which bore 
the following indorsement: “Without recourse to us. Pay to the order 
of H. Rozier Dulany, trustee of Thomas E. Waggaman. The 
Catholic Universitv of America, bv Thomas J. Shahan, rector.’’ 

Respondent is advised that by virtue of said compromise settle¬ 
ment, so as aforesaid made in accordance with the orders of this 
Honorable Court, sitting in bankruptcy, he, as trustee of said bank- 
nipt, became a purchaser for a valuable consideration of said seven 
notes of the said Cecilia M. Coughlin, and is entitled to claim and 
does claim a lien for their payment upon the said Thomas E. Wag¬ 
gaman’s interest in Woodley Park, to wit, an undivided one-fourth 
interest, with interest on said notes from the respective times to which 
interest had been paid thereon by the said Thomas E. Waggaman as 
shown by indorsements on each of said notes, and that any right of 
dower on the part of said Christine Waggaman, if any, which this 
respondent does not admit, in said undivided one-fourth interest, is 
subordinate to his said lien. 

13 This respondent further shows that acting under the au¬ 
thority of this Honorable Court the receivers heretofore ap¬ 
pointed in this cause have recently consummated the sale of a large 
part of said Woodley Park and have received therefor, and now have 
in hand, the sum of $40,000, in cash, and deferred purchase money 
notes aggregating $130,000. 

Respondent further shows that parts or portions of the voluminous 
records and pleadings in this cause may be necessary to a clear un¬ 
derstanding of the matters and things set up in this answer and he 
prays the same benefit thereof, at the hearing of said petition, as if 
such parts or portions had been fully and at large set forth herein. 

And having fully answered said petition, or so much thereof as 
he is advised it is necessary or material for him to make answer unto, 
this respondent prays to be hence dismissed with his reasonable costs. 

HENRY ROZIER DULANY, Trustee. 

MADDOX & GATLEY, 

Attorneys for Respondent. 

District of Columbia, set: 

H. Rozier Dulany, being first duly sworn according to law, de¬ 
poses and says: I have read over the foregoing answer by me sub- 
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scribed and know the contents thereof; the matters and things 
therein stated as of my own knowledge are true and those stated on 
information and belief I believe to be true. 

HENRY ROZIER DULANY. 

Subscribed and sworn to before me this 30th day of June A. D. 
1916. 

[seal.] M. J. GRIFFITH, 

Notary Public. 


14 . Memorandum. 

Januarv r 4, 1917.—Notice of hearing on petition filed June 13, 
1916. 


Supplemental Answer of Henry Ilozier Dulany, Trustee. 

Filed February 14, 1917. 

******* 

Now comes Henry Rozier Dulany, trustee in bankruptcy of 
Thomas E. Waggaman, and with the consent of counsel for Christine 
Waggaman, indicated hereon, and the leave of the court first had 
and obtained, files this, his supplemental answer to her petition, filed 
herein on the 13th day of June, 1916. 

On the 7th day of March, 1905, this respondent filed in bank¬ 
ruptcy cause No. 361, on the dockets of this Honorable Court, 
wherein the said Thomas E. Waggaman was adjudicated a bankrupt, 
a petition reciting that in the interest of the creditors of said bank¬ 
rupt, he, as trustee of said bankrupt, should have authority and power 
to sell as advantageous offers might he received, property belonging 
to the bankrupt, free from the claims of creditors, and of any right 
of dower of said Christine Waggaman, and that he had been advised 
that said Christine Waggaman was willing to join in deeds with him r 
as trustee, whenever necessary, to release her right of dower therein, 
or execute a general release of her said right of dower, upon an order 
l>eing passed by the court directing the respondent as trustee to pay 
her 7M> per centum of the net proceeds of sales of real estate, to 
which her right of dower, inchoate or consummate, might attach. 

All of which will more fully appear on reference had to a 
15 true copy of said petition hereto attached, marked “Respond¬ 
ent’s Exhibit No. 1”, which it is prayed may be read at the 
hearing on said petition and taken and considered as a part hereof. 

On the same day, to-wit, on the 7th day of March, 1905, the said 
Christine Waggaman filed in said bankruptcy cause a petition recit¬ 
ing that she had been advised that it would be to the benefit and 
advantage of all the parties in interest if this respondent, as trustee 
of said bankrupt, could sell and convey a complete title to all lands 
in which said bankrupt was interested clear of and free from her 
right of dower, whether inchoate, as at present, or consummate, if 

2—3105a 
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it should so attach, during the pendency of this proceeding (bank¬ 
ruptcy cause), upon payment to her of 7 l J> per centum of the pro¬ 
ceeds of such sales, after paying any indebtednesses on the property 
so sold, if any, and taxes and interest to the day of sale. Said peti¬ 
tion further recited that she had agreed to join with said trustee in 
any deeds for property so sold, or to execute a general release of her 
said right of dower to him, if thereunto requested. 

A true copy of said petition is hereto attached, marked “Respond¬ 
ent’s Exhibit No. 2 ', and it is prayed that the same may l>e read 
at the hearing on said Christine Waggaman's petition, tiled June 
13, 10Hi, and taken and considered as a part thereof. 

No further or other agreement was made between this respondent 
and the said Christine Waggaman. in respect of her said right of 
dower, except as set forth in said petitions. 

On the same day. to-wit, on the 7th day of March, 1905, this Hon¬ 
orable Court, holding court of bankruptcy, on consideration 
Hi of said petitions, passed an order authorizing and directing 
this respondent as trustee, to pay said Christine Waggaman 
7 1 /!* per centum of the net proceeds of sale of any real estate belong¬ 
ing to the estate of the said bankrupt, and subject to a right of dower 
in said Christine Waggaman. provided she join with him in any con¬ 
veyance he might make during the said pendency of said bankruptcy 
cause, of lands in which she had a right of dower, and if thereunto 
requested by said trustee, release to him in due legal form the said 
right of dower, whether as now inchoate, or in the event of becom¬ 
ing consummate, in and to any and all real estate wherein as the wife 
of said bankrupt she may have such right. 

Said order further provided that in the event of her death before 
all of said real estate had l>een sold, the said 7!*> per centum, calcu¬ 
lated as aforesaid, should be paid to the executors, administrators or 
assigns of the said Christine Waggaman. 

All of which will more fully appear on reference had to a true 
copy of said order, hereto attached, marked “Respondent's Exhibit 
No. 3”. which it is prayed may be read and considered at the hearing 
on said petition filed as aforesaid on the 13th day of June, 1916. 

Thereafter, on the advice of counsel, the respondent requested the 
Real Estate Title Insurance Company to prepare a deed, or deeds, to 
l>e executed by the said Christine Waggaman, which would convey 
to this respondent said right of dower. 

In accordance with such request said company prepared a deed, 
and the same was duly executed bv the said Christine Wagga- 
17 man, her husband joining therein, under date of May 3, 
1905, wherein and whereby they released to the respondent, 
as trustee of said bankrupt “all the inchoate right of dower or other 
interest of the said Christine Waggaman in and to all lands and 
tenements located in the District of Columbia, in which the said 
Thomas E. Waggaman had any right, title or interest at the date of 
the filing of the original petition in the above mentioned bankruptcy 
cause”, being said cause No. 361. Said deed was duly recorded 
among the land records for said district in Liber No. 2867, at Folio 
179, et seq., and a true copy thereof is hereto attached, marked ‘“Re- 
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spondent’s Exhibit Xo. 4’’, which it is prayed may be read at the 
hearing on the petition tiled June 13, 1919, and taken and considered 
as part hereof. 

Subsequently, another deed was prepared by said Title Company 
and executed by the said Christine Waggaman, her said husband 
joining, under date of May *20, 190."), wherein and whereby they 
released to this respondent all rights of dower of the said Christine 
M agganian in tlie lands belonging to said bankrupt, the titles whereto 
bad l>een placed in clerks and employees of the said bankrupt, and 
were conveyed to this respondent after the delivery of the deed, dated 
as aforesaid, the third day of May, 1905. 

Said deed is recorded, among the land records of the District of 
Columbia, in Lil>er Xo. 2921, Folio Xo. 51, et seq., and a true copy 
thereof is hereto attached, marked “Respondent's Exhibit Xo. 5”, 
which it is prayed may he* read at the hearing on said petition iiled 
as aforesaid June 13, 1910, and taken and considered as a part 
hereof. 

Ibis respondent further shows that said Thomas E. Waggaman 
died on the 27th day of June. 1900, and that any right of dower 
in land belonging to him thereupon became consummate in 
IS the said Christine Waggaman, who, this respondent is in¬ 
formed. was born on the 9th day of February, 1800, and 
married to the said Thomas E. Waggaman on the 25th dav of June, 
1891. 

And respondent further shows that since said order of March 7th, 
190.), was so passed in said bankruptcy cause Xo. 301, the said Chris¬ 
tine Waggaman has filed many petitions in said cause, setting up 
that divers sales of land l>elonging to said bankrupt, in which she 
had a dower interest, bad been made bv this respondent as trustee, 
and by others as trustees of land in which said bankrupt bad only a 
l>enefieial interest, and claiming her rights of dower therein calcu¬ 
lated at 7Vi* i>er centum, as per said order of March 7, 1905. All 
of said petitions were answered by this respondent denying in several 
instances the right of said Christine Waggaman the dower as claimed 
in her said petition. In all such cases the court of bankruptcy de¬ 
termined the right of dower and the quantum thereof calculated at 
7 1 /L» per centum. Immediately upon the amount coming to her being 
so calculated as aforesaid ascertained, it was paid by this respondent 
to the said Christine Waggaman, or her solicitors of record. And 
having fully answered slid petition filed as aforesaid on the 13th 
day of June, 1919, this respondent prays to be hence dismissed with 
costs. 

HENRY ROZIER DULAXY, Trustee. 

MADDOX & (JATLEY, 

Attorneys for 11. Rosier Dulany. 


District of Columbia, ss: 

Before me the undersigned, a notary public in and for said Dis¬ 
trict, personally appeared II. Rosier Dulany, who being first 
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19 duly sworn according to law, deposes and says: I have read 
the foregoing supplemental answer signed by me and know 
the contents thereof; the matters and things therein stated on my 
own knowledge are true; and those stated on information and l>elief 
1 believe to he true. 

HENRY ROZIER DULANY. 

Subscribed and sworn to l>efore me this loth day ol January, 
1917. 

[seal. ] ROBT. E. P. KREITER, 

Notary Public in anti for the 

District of Columbia . 


“Resi’ondent’s Exhibit, No. 1.” 


In the Supreme Court of the District of Columbia, Holding a 

District Court. 


In Bankruptcy. No. 301. 


In the Matter of the Estate or Thomas E. Waggaman, Bankrupt. 


The petition of II. Rosier Dulanv, trustee, respectfully represents 
as follows: 

1. He is advised that it is within the jurisdiction of the Court to 
authorize him to sell the real estate of the bankrupt, clear of liens 
and incumbrances, and to pay off the indebtedness secured thereon 
out of the proceeds of sale. 

2. In the opinion of your trustee it is to the manifest advantage 
of the creditors of the estate of the said bankrupt that he your said 
trustee, should sell the bankrupt's real estate, rather than allow it 
to l>e sold by the trustees named in the various deeds of trust incum¬ 
bering the same, llocalise nearly all, if not all, of said real 

20 estate is incumbered for a very large proportion of its value, 
leaving very small equities which would in all probability, 
in view of the common experience in like cases, entirely disappear 
in the case of public auction sales by the trustees in said deeds of 
trust. If this trustee is allowed to make said sales, he verilv believes 
that he can make them at much less expense than they could be 
made in case of forclosures under the deeds of trust, liesides which, 
a trustee in bankruptcy would have the right, with the Court's ap¬ 
proval, to negotiate private sales, thereby in many instances secur¬ 
ing more favorable offers than could he obtained at auction. Fur¬ 
thermore, if foreclosures be allowed, the trustee making the same 
would have no special incentive to make the property sold bring 
more than the secured debt; whereas it would be the particular duty 
of this trustee to procure the highest price possible. 

3. Petitioner further states that he will be able, without opposi¬ 
tion on the part of the creditors, to sell much of the real estate in 
question, and lie expects to be able to make such showing to the 
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Court in any particular cases where foreclosure may l>e attempted 
its to justify the Court in enjoining such foreclosures as lie is ad¬ 
vised the Court 1ms authority and jurisdiction to do. 

4. In order for this trustee to convey a complete title to any real 
estate of the bankrupt, which is or may he subject to a right of 
dower in the wife of the bankrupt, it will l>e necessary to effect some 
arrangement with his said wife, Mrs. Christine Waggaman, with 
respect to her inchoate right of dower, such arrangements to extend 
also to her dower consummate in the event the same shall attach 
during the pendency of this proceeding, and your petitioner 
‘21 . is of the opinion that this can liest lie effected by procuring 
her consent to have the property sold clear of and free from 
her said right of dower and to join in deeds whenever necessary 
upon her being paid some fair proportion of the purchase price in 
consideration of her so doing, or by securing from her a general 
release of all her dower right to petitioner upon his agreement, with 
the Court’s authority, to make such payments. 

o. Petitioner is advised that there is no statute or rule of court 
in this District hv which the inchoate right of dower may be com¬ 
muted. hut he has tentatively, and subject of court to the approval 
of the Court, entered into negotiations with the said Christine Wag¬ 
gaman, through counsel, and upon the following basis, viz: Taking 
her present age. which is represented to he thirty-nine (39) years, 
and adding to it the expectancy of the life of the bankrupt which, 
according to standard mortuary tables, is slightly in excess of eleven 
(11) years, it is assumed that her dower would rest when she should 
have reached the age of fifty; taking then the equity rule for com¬ 
mutation of dower consummate, her interest would he one-eighth 
(Vs): taking the present worth of this, in the assumption that it 
would not he due for eleven (11) years, gives seven and one-half 
(7Vi) per cent. 

<>. Petitioner is advised that the said Christine Waggaman is 
willing to join in deeds of real estate belonging to the estate of the 
said bankrupt whenever necessary in order to allow the same to he 
conveyed free from her said right of dower upon consideration of 
her being paid therefor a sum in each instant equal to seven and 
one-half (7 1 -) per cent of the net proceeds of the property sold re¬ 
maining in the hands of the trustee after the payment of the 
*2*2 debt and interest secured upon said property, if any, and 
unpaid taxes to date of sale, or to execute a general release, 
as aforesaid, upon an order being passed by the Court authorizing 
and directing the petitioner to make the payments aforesaid when 
and as he may make sales of real estate to which her right of dower, 
whether inchoate or consummate, may attach; also that she is will¬ 
ing to tile a petition or such other paper as may Ik? necessary in this 
cause, submitting herself to the jurisdiction of the Court and agree¬ 
ing as aforesaid. 

Your petitioner considers it advantageous to make the arrange¬ 
ments alx)ve indicated and deems the said rate of seven and one- 
half (7VL*) per cent a fair proportion to he paid to the said Christine 
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Waggaman in consideration of her signing sueli deeds or executing 
sueli general release of her dower. 

Premises considered, petitioner prays: 

That he l>e allowed to eonsninniate the foregoing arrangements 
with the said Christine Waggaman and to arrange for securing her 
signature to deeds of real estate wherever necessary, or the general 
release of her dower, herein above referred to, upon the terms above 
indicated, the said arrangements to continue until the estate of said 
bankrupt is wound up and distributed. 

And petitioner will ever pray, Ac. 


Solicitor for Petitioner. 

District of Colimria, ss: 

II. Rozier Dulany, being lirst duly sworn, deposes and says: 1 
have read over the foregoing petition by me subscribed and 
23 know the contents thereof; the matters and things therein 
stated as of my personal knowledge are true, and those stated 
on information and belief 1 believe to he true. 

Subscribed and sworn to l»efore me this — day of-, A. I). 

im'). 


“Uksfondknt s Kxmnrr No. 2. 


In the Supreme Court of the District of Columbia, Sitting as a 

Court of Bankruptcy. 

Bankruptcy. No. 301. 

Docket 3. 

In re Thomas K. Waggaman, Bankrupt. 

Petition of Christine Woyyantan. 

Christine Waggaman respectfully shows to the Court that she is 
the wife of the said bankrupt and, that being advised that it is to 
the interest and advantage of all parties concerned in this proceed¬ 
ing that the real estate of said bankrupt be sold by the trustee in 
bankruptcy, and that her co-operation is necessary in order that said 
trustee may sell a complete title to said real (‘state, hereby submits 
herself to the jurisdiction of the court and agrees and consents that 
whatever sales of said real estate the court may authorize said trustee 
to make, may l>e made clear of and free from her right of dower, 
whether inchoate, as at present, or consummate, if it should so at¬ 
tach during the pendency of this proceeding, upon the payment to 
her. in each instance, out of the proceeds of sale of all such property 
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so sold by said trustee, to which her right of dower may or 
*24 does attach, a sum or sums equal to seven and one-half per 
centum of the balance of such proceeds, remaining in the 
hands or to the credit of the said trustee, after the payment -of the 
existing indebtedness secured on said property so sold, if any, with 
interest and taxes to day of sale. 

And she agrees to join with said trustee in any deeds for property 
so sold, or, upon the terms aforesaid, to execute a general release of 
her said dower right to him, if thereunto requested. 

Witness: 


‘•Respondents Exhibit No. 3.” 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 


In Bankruptcy. No. 331. 

In the Matter of the Estate of Thomas E. Waggaman, Bankrupt. 


Upon consideration of the petition of II. Rozier Dulany, trustee 
of Thomas E. Waggaman, bankrupt, and of the petition of Christine 
Waggaman, wife of said bankrupt, both herein this day filed, it is 
this 7th day of March, A. 1). 1905, ordered that said trustee be, and 
he is hereby authorized and directed to pay to the said Christine Wag- 
gaman seven and one-half (7!i>) per centum of the net proceeds of 
sale of any real estate belonging to the estate of said bankrupt and 
subject to a right of dower in his said wife which the said trustee may 
sell Ly the Court s direction at any time during the pendency 
25 of this proceeding, after first deducting from the gross pro¬ 
ceeds of any such sale or sales the indebtedness, if any, se¬ 
cured on the property sold, with interest and taxes to the day of sale; 
it is further ordered upon consideration of the said petition of 
Christine Waggaman, submitting herself to the jurisdiction of this 


Court in the premises, that she, the said Christine Waggaman, join 
in the conveyance of all real estate sold by the said trustee during 
the pendency of this proceeding in which she shall have a right of 
dower, and if thereto requested by said trustee, release to him in due 
legal, form her said right of dower, whether, as now, inchoate, or in 
the event of becoming consummate, in and to any and all real estate 
wherein as the wife of said bankrupt she may have such right, upon 
the payment to her from time to time by said trustee of the per 
centum of sale proceeds hereinbefore provided: provided, that if she 
shall and does execute a full release to said trustee of her said right 
of dower, then, and in the event of her death before all of said real 
estate has been sold by said trustee, or before settlement shall have 
been made with her for sales made by him, the said .seven and one- 
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half (T 1 /^) per centum of said sale proceeds shall be paid to her 
executors, administrators or assigns. 

By the COURT. 


■‘Respondent's Kxhiiut No. 4." 


This deed. Made this 3rd dav of Mav, in the year Nineteen hun- 
dred and live, by and lietween Thomas E. Waggaman and Christine 
Waggaman 1 1 is wife, of the District of Columbia, parties hereto of 
the first part; and 11. Kozicr Dulany. of said District of Co- 

26 lumbia, as Trustee as hereinafter mentioned, party hereto of 
the second part: 

Whereas, the said Thomas E. Waggaman, in a Cause pending in 
the Supreme Court of the District of Columbia (No. 361 Bankruptcy, 
Docket 3), was adjudicated a bankrupt, and by an order passed in 
said Cause, the said party hereto of the second part was appointed 
Trustee and has duly qualified as such, and the title to the land then 
owned by said Thomas E. Waggaman became vested in said party 
hereto of the second part: 

And whereas, the said party of the second part in order to facili¬ 
tate transfers of said land so vested in him as Trustee, has entered 
into an Agreement with said Christine Waggaman to release to him 
all her inchoate right of dower as the wife of said Thomas E. Wag¬ 
gaman, in and to all said lands and tenements, for the considerations 
in said agreement contained, which agreement has been filed in the 
proceedings in said Cause, and by an order of Court passed in said 
Cause, said agreement has been ratified; 

And whereas, in order to more effectually release said right of 
dower, said party of the second part has requested the said Thomas E. 
Waggaman to unite in this conveyance; 

Now therefore, this deed witnessed), that in consideration of the 
premises and the sum of Five Dollars to them in hand paid by the 
said party of the second part, the said parties hereto of the first part 
do hereby release to said party of the second part, all the inchoate 
right of dower or other interest of said Christine Waggaman in and 
to all the lands and tenements located in the District of Co- 

27 lumbia. in which said Thomas E. Waggaman had any right, 
title or interest at the date of the filing of the original peti¬ 
tion in the above mentioned Bankruptcy Cause. 

To have and to hold the same unto and to the use of the said party 
of the second part, in and upon the following trusts, that is to say,— 
To hold the same upon like trusts and with like powers of disposition 
with respect to the interest and title hereby released, as was vested 
in said party of the second part by virtue of said adjudication in 
bankruptcy and appointment and qualification of said Trustee, in 
and to the lands owned by said Thomas E. Waggaman at the date of 
the filing of the original petition in said Bankruptcy Cause. 

In testimony whereof, on the day and year first hereinabove writ- 
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ten, the said parties hereto of the first part have hereunto set their 
hands and seals. 

TIIOS. E. WAGGAMAN. [seal.] 
CHRISTINE WAGGAMAN. [seal.] 

Signed, sealed and delivered in presence of,— 

JOHN W. BRAWNER. 


District of Columbia, To wit: 


I, John W. Brawner, a Notary Public in and for the — aforesaid 
' % 

do hereby certify that Thomas E. Waggaman, one of the grantors in, 
and who is personally well known to me to be the person who exe¬ 
cuted the aforegoing and annexed Deed, hearing date May 3rd, A. D. 
1905, personally appeared before me in the — aforesaid, and ac¬ 
knowledged the said Deed to Ik? his act and deed. 

Given under mv hand and official seal this 4th day of May, A. D. 
1905. 


JOHN W. BRAWNER, 


Notary Public, D. C. 


28 District of Columbia, To wit: 


I, John W. Brawner, a Notary Public in and for the aforesaid Dis¬ 
trict do hereby certify that Christine Waggaman, wife of Thomas E. 
Waggaman, one of the grantors in, and who is personally well 
known to be to be the person who executed the aforegoing and an¬ 
nexed Deed, bearing date May 3rd, A. I). 1905, personally appeared 
before me in the aforesaid District, and acknowledged the said Deed 
to be her act and deed. 

Given under mv hand and otficial seal this 4th day of May, A. D. 
1905. 


JOHN W. BRAWNER, 

Notary Public, D. C. 


“Respondent’s Exhibit No. 



This deed, Made this 20th day of May, in the year Nineteen hun¬ 
dred and five, by and between Thomas E. Waggaman and Christine 
Waggaman his wife, of the District of Columbia, parties hereto of 
the first part; and II. Rozier Dulany, of said District, Trustee of the 
Estate of said Thomas E. Waggaman, a bankrupt, in Bankruptcy 
Cause No. 361, Docket 3,—party hereto of the second part: 

Whereas, the said party hereto of the second part has entered into 
an Agreement with said Christine Waggaman, to release to him all 
her inchoate right of dower as wife of said Thomas E. Waggaman, in 
and to all lands and tenements owned by the said Thomas E. Wag¬ 
gaman, for the consideration in said Agreement contained, which 
Agreement has been filed in the proceedings in said Cause and has 
been finally ratified by an order passed in said Cause; and in order 

3—3105a 
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to more effectually release said right, said Thomas E. Waggaman 
has been bv said party hereto of the second part, requested 
29 to unite in this Deed; 

Now therefore, this deed witnesseth, that the said parties 

hereto of the first part, in consideration of the premises and the sum 

of One Dollar in current money of the Tinted States to them in 

hand paid hv the said party hereto of the second part, receipt of 

which at the execution of these presents is hereby acknowledged, 

have released and do hv the.-e presents release unto the said party 

hereto of the second part.—all the inchoate right of dower or other 

interest of said Christine Waggaman in and to all the lands and 

tenements in the District of Tolumbia, owned by the said Thomas E. 

Waggaman, or in which lie had any right, title and interest at the 

date of his adjudication in bankruptcy in said Cause, and in and to 

all lands and tenements in said District which have been conveved 

%> 

since said adjudication, to said party hereto of the second part by 
Deededn-trust from dames 1>. Nicholson. Maggie T. Riley, Cecelia M. 
Coughlin. Winifred M. Sharkev and Henry A. Rrawner, Horace E. 
Crowe. Katherine E. Malone, or anv of them. 

To have and to hold the same, unto and to the use of the said 
party hereto of the second part.— In and upon the same uses and 
trusts, and with like powers of disposition with respect to the interest 
and title hereby released, as was vested in said party hereto of the 
second part by virtue of said adjudication in bankruptcy and ap¬ 
pointment and qualification as 'Trustee as aforesaid, with respect to 
the lands owned by the said Thomas E. Waggaman at the date of 
said adjudication in bankruptcy. 

In testimony whereof, on the dav and year first herein- 
• • • 

‘>0 above written, the said parties hereto of the first part have 
hereunto set their hands and seals. 

TIIOS. E. WAthlAMAN. [seal.1 
CHRISTINE \V A (K! AM AN. [seal.] 

Signed, sealed and delivered in presence of— 

ROUT. E. 1\ KREITER. 

District of Colimria, To mi: 

T, Robt. E. P. Krciter. a Notary Public in and for the aforesaid 
District, do hereby certify that 'Thomas E. Waggaman and Christine 
Waggaman his wife, the grantors in, and who are personally well 
known to me to be the persons who executed the aforegoing and an¬ 
nexed Deed, bearing date May 20th. A. D. 190A. personally ap¬ 
peared before me in the aforesaid District, and acknowledged the 
said Deed to be their act and deed. 


(liven under mv hand and official seal this 20th dav of May, 
A. D. 190A. 

[seal.] ROOT. E. P. KREITER, 

Notary Public, D. C. 
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(Endorsed.) 

Let this amended and supplemental answer to he tiled. 

WENDELL 1\ STAFFORD, 

A wo. Justice. 

Fel». 14, 11)17. 

31 Stipulation. 

Filed March 10, 1017. 


It is hereby stipulated by and between Millan and Smith, attor¬ 
neys for Mrs. Christine Waggaman, and Maddox and (Jatlev, at- 
torneys for Henry Rozier Dulany, trustee in bankruptcy of Thomas 
E. Waggaman. that for purposes of continuing within the jurisdic¬ 
tion of the Equity Court the matter of dower claimed by Mrs. Wag¬ 
gaman in the equitable interest of the late Thomas E. Waggaman 
in and to the proceeds of land in Woodley Park, the legal title to 
which was vested in Thomas E. Waggaman and John Ridout, 
trustees, hv deed from Fannie A. Moore, dated the 14th dav of July, 
1<SN7, on certain trusts in said deed set forth and declared, the re¬ 
ceivers, heretofore appointed in this cause, shall retain in their 
hands, out of the amount distributable to Henry Rozier Dulany as 
trustee in the net proceeds of sale included in the accounting before 
the Auditor under the order of reference passed on the 11th day of 
October. ID lb. the sum of six thousand dollars ($(>,000) : subject to 
final judgment of the court upon the j>etition of Mrs. Christine Wag- 
^aman filed herein on the 13th day of June, 1010, whereunder she 
claims seven and a half per cent. ). being commutation in 

lieu of dower as fixed by the order of the Supreme Court of the Dis¬ 
trict of Columbia, holding a court of bankruptcy, on the 0th dav of 
March, 1005. It is also stipulated and agreed, by the counsel afore¬ 
mentioned. that the matter of interest, if any. properly allowable on 
said claim of dower, in the event that the said sum of $4,000 is not 
sufficient to pay said claim in full, may he adjusted at a further 
accounting of said receivers before the Auditor of moneys 
32 hereafter by them received from sales of unsold lands in 
said .WcKxllev Park. 

MILLAN it SMITH. 

Cl IAS. H. MERTLLAT, 
Attornn/s for Mrs. Christine II 'ut/oamun. 
MADDOXHATLEY, 
Attorneys for Henry Rozier Dulany, Trustee. 

Meh, 0, 1017, 


\ 
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Decree. 

Filed April 2d, 1017. 


This cause coming on to lie heard on the petition of Christine 
Wa^aman, tiled herein on the 10th day of June. 1010, the answer 
thereto of said Henry Ro/.icr Dulany, as trustee, tiled herein on the 
14th day of July. 10115, and the supplemental answer of said trustee, 
<i 1 cm 1 herein on the 14th day of February, 1017, the same was argued 
by counsel and'duly considered hy the court: thereupon it i< this 
2dd day of April, 1017, adjudged, ordered and decreed that said 
petition he and same hereby is dismissed. 

I»v the Court. 

WKNDKLL 1*. STAFFOIH), Justice. 

From the above decree tin* petitioner, Christine Wa^aman 
notes in open Court an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and the same is allowed by the Court and the bond 
for costs on appeal is hereby fixed at One Hundred (100) Dollars, 
with leave to the appellant to deposit the slim of JfoO.OO in cash in 
lieu of such bond. 

WKNDKLL l\ STAFFORD, Justice. 


Me morn nd n nt. 


May 11, 1017.—Appeal Rond approved and tiled. 


1 ssit/nlitent* <>f Error. 

Filed June 10, 1017. 

******* 

1. f rhe Court erred in dismissing: the petition. 

2. The Court erred in not “ranting the prayers of the petition. 

MILLAN & SMITH. 

. Cl I AS. II. MKRILLAT, 

Attorneys for Defendant, Christine Wayyarnan. 


Memorandum. 


June 19, 101 1 .—Stipulation of counsel as to record on anneal, 
filed. 
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Designation of Ur coni. 

Filed .lune 11), HUT. 

******* 

The Clerk of the Court will prepare transcript of record on the 
appeal of defendant Christine Waggaman in this ease, including 
therein the following: 

1. Petition of Christine Waggaman, filed .lune 13, 101 (>. 

2. Note Rule to show cause on petition of Christine Waggaman 
issued .lune 13. 1919, returnahle June 17. 101 <>. 

3. Note hearing on rule to show cause continued June 17, 1910, 
to June 30, HUti. 

4. Answer of Henry Rozier Dulany. trustee, tiled July 14, 1910. 

A. Note notice Jitnuarv 4. 1917. to hear petition tiled June 10 

1910. 

04 (>. Supplemental answer of Henry Rozier Dulany, trustee, 

filed Fehruary 14. 1917. with all the exhibits thereto. 

7. Stipulation of counsel, tiled March 10. 1917. 

5. Decree passed April 20. 1917. with note in the margin thereof 
fixing bond on appeal and noting appeal. 

ft. Note appeal IhhhI approved and tiled May 11, 1917. 

10. This notice. 

11. Assignment of errors. 

Ml PLAN & SMITH, 

C. II. M FRILL AT, 

Attorney* for i)ef< mlant, Christine Waggaman, 

Please take notice that we have this 19th day of June, A. I). 1917, 
tiled with the Clerk of the Supreme Court of the District of Colum¬ 
bia notice for the preparation of transcript of record on appeal in 
the above styled cause, as aforesaid, and hereby hand you copy of 
same. 

M1LLAX & SMITH, 

C. II. M FRILL AT. 

Attorneys for Defendant , Christine 11 'ay goman. 

Messrs. Maddox & Catlcv, Att’vs for Plaintiff. 

Above notice received June 19, 1917. 

MADDOX & (UTLEY, 

A tty ’8 f o r PI a i n t iff. 


35 Supreme Court of the District of Columbia. 

United States of America. 

District of Colombia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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;>4, 1 m» t 1 1 inclusive, to l»e a true and cnrmt transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of 11 i is transcript, in cause No. 25010 in Equity, wherein Henry 
Bozier Dulany, Trustee in Bankruptcy of Thomas E. Waggaman 
is Plaintiff and Thomas E. Waggaman and John Bidout. Trustees, 
et al. are Defendants. as the same remains upon the files and of 
record in said Court. 

In testimony whereof. I hereunto subscribe inv name and aflix 
• • 

the seal of said Court, at the City of Washington, in said District, 

this 25th dav of June. BUT. 

« 

| Seal Supreme Court of the District of Columbia. | 

JOHN U. YOCNO, Ckrk. 

00 In the Supreme Court of the District ofrColumhia. 

Equity. No. 25049. 

Henry Bozier Dieany. Trustee in Bankruptcy of Thomas E. 

Waggaman, Comjdainant. 


Thomas E. Waggaman and John Biih>i*t, Trustees, et al.. 

I )efendants. 


Stipulation of ( oiimv l. 

It is hereby stipulated and agreed by and between counsel for the 
plaintiff and counsel for the defendant, Christine W aggaman. that 
the following statement signed l v them may he tiled and lieeome a 
part of the record on the appeal of said Christine Waggaman to the 
Court of Appeals of the District of Columbia from the decree herein 
passed on the 20rd day of April, A. D. 1017. 

The original hill in this cause was tiled on August *22, 1905 by 
Henry Bozier Dulany. trustee in bankruptcy of Thomas E. Wagga¬ 
man against Thomas E. Waggaman and John Bidout. trustees, and 
a large number of other defendants, including the defendant (now 
appellant) Christine Waggaman. 

It averred, in substance, among other things, the following: 

(1) Thomas E. Waggaman had l.een declared and adjudged 
bankrupt by this Honorable Court sitting as a Court of Bankruptcy 
in cause No. 801 on the 20th day of September, 1004, and 
07 that complainant had been duly elected trustee of said bank¬ 
rupt and that the Court approved such election and the 
complainant had duly qualified as such trustee on the 14th day of 
December, 1004: that the defendant Christine Waggaman (now ap¬ 
pellant) was the wife of the defendant Thomas E. Waggaman. 
(She was horn on the 0th day of February, 1800, and married said 
Thomas E. Waggaman on the 25th day of June, 1891. Thomas E, 
Waggaman died on the 27th day of June, 1900.) 
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(2) By deed dated the 14th day of July, 1887, one Fannie A. 
Moore then holding legal title to certain lands in the District of Co¬ 
lumbia, consisting of three parcels known as ‘‘Woodley”, “Clarke 
Tract'* and “Warder Tract” thereafter subdivided and known as 
“Woodlcv” or “Woodley Park” conveyed the same to said Thomas K. 

v 

Waggaman and John Ridout, their heirs and assigns. * 

“To have and to hold the said land and premises, with the appur¬ 
tenances and hereditaments to the same belonging, unto and to the 
only use and benefit of said parties of the second part their heirs and 
assigns and the survivor thereof his heirs and assigns. In trust 
nevertheless for the uses and purposes following, and none other, that 
is to say, in trust. To hold said property and to make such subdi- 
vision or subdivisions thereof as in their discretion may seem best, or 
to preserve the same as it now stands if they should deem it l>est so 
to do. And upon this further trust to sell said property, or any part 
thereof, bv subdivision or subdivisions or as entireties, in their dis- 
erction, for such price and upon such terms as they may think best, 
and to convey the same in fee-simple, or for any less estate, dis¬ 
charged of all accountability on the part of the purchaser, or of any 
one dealing with said trustees, to see to or account for the 
38 application of the purchase money or other money paid said 

trustees, said trustees to act in the sale and conveyance of said 

«/ 

property in accordance with their judgment and discretion. And 
upon this further trust to dispose of the proceeds of any sale or sales 
in accordance with a certain written agreement signed by the three 
(3) parties interested in said property, bearing date even with 
these presents, a copy of which said agreement signed as afore¬ 
said. having been given to each of said trustees and to each of said 
parties. But no purchaser or other person dealing with or buying 
from said trustees shall be in any way chargeable with any duty in 
respect of said agreement, but shall be absolutely discharged from 
any liability or responsibility in connection therewith. 

All powers conferred by this deed upon said parties of the second 
part mav be executed bv the survivor thereof, who may make the 
sales above authorized, either at public or private sale, in their dis¬ 
cretion.” 

(3) The said agreement so referred to in the last-mentioned deed 
from Fannie A. Moore, signed on the 14th dav of July 1887, is in 
words and figures as follows: 


3,0 “Articles of Agreement Made and Entered Into Between 

Thomas E. Waggaman, John F. Wa')(jaman, and Henry 
1 \ Waggaman, all of the District of Columbia. 

“Whereas the said parties are the owners in fee simple of certain 
tracts of land in the District of Columbia, and by deed bearing even 
date with the-e presents, reference to which is hereby made as a part 
hereof, have caused said property to he conveyed to Thomas E. Wag¬ 
gaman and John Ridout upon the trusts in and by said deed set forth 
and declared. 
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“And whereas the interest of said parties in said tract is as follows: 

“In the tract known as “Woodley** described in deed recorded in 
Liber No. 1*2*2”), folio .‘>.’>0, et seep, of the land records of said District, 
reference to which is made. Thomas K. Wayyaman one undivided 
fourth, John F. Wayyaman one undivided half, Henry I\ W ay,Ha¬ 
inan one undivided fourth. 

“In the tract known as Flarke tract, described in deed dulv re- 

to 

corded in Liber No. 12:51. folio (>N. et scq.. of said land records, infer¬ 
ence to which is here made, Thomas K. Wayyaman one undivided 
fourth, John F. Wayyaman one undivided half, and Henry 1\ Wag- 
yaman one undivided fourth. 

“In the tract known as W arder tract, described in deed duly re¬ 
corded in Lil>er No. l*24t>. folio .*>(>, et scq.. of said land records, refer¬ 
ence to which is here made, Thomas K. Wayyaman one undivided 
half, John F. W ayyaman one undivided fourth and Henry I\ Way¬ 
yaman one undivided fourth.” 


Note. —At the time the bill was tiled the “W arder Tract’* had been 
disposed of and with and over it the* receivers subsequently ap¬ 
pointed. as hereinafter shown, had nothing to do.) 

“’And whereas, in said deed of even date herewith, to said Thomas 
K. W’ayyaman and John Kidout. trustees, reference is made to an 
agreement in writing, signed by the three (.*») parties interested in 
said proju'rty. which agreement the-’c presents is. 

40 “Now therefore, said three parties agree and hind them¬ 

selves as follows: 

‘*1. Said trustees. Thomas K. Wayyaman and John Kidout, shall 
first deduct from the yross proceeds of any and all sales made by 
them under said deed one-half of one per cent, for their trouble and 
diligence in executing the trusts reposed in them. 

‘‘*2. Thomas K. W aygaman and John F. W ayyaman shall have 
the exclusive management of said property in respect to the improve¬ 
ment thereof, until such improvements are completed in the same 
manner jus the property on the south side of the road is improved, 
and also in relation to the time, price, and terms of sale of said pro|>- 
erty, or any part thereof, for the period of live years from this date. 

“J. Either of said three parties desiring to sell or pledge hi< share 
in said property, or any part thereof, or enter into anv contract or 
agreement in reference thereto, shall have the right to do so by filing 
an assignment in writing and a copy of said contract or agreement 
with each of said trustees and with the other parties to this agree¬ 
ment, and it shall he the duty of said trustees to carry out the terms 
thereof. Hut no such pledge, sale, contract, or agreement shall in 
anywise interfere with the stipulations of this agreement, with the 
management of said property a< hereinbefore set forth, or with the 
powers and duties of said trustee- a< set forth in said deed of even date 
herewith. 

“4. Said trustees, under the deed of even date herewith, shall 
retain out of the proceeds of any and all sales made by them a 
sufficient amount to secure and make safe the incumbrances on said 
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property according to their discretion, and the surplus of any such 
proceeds, after the proper deductions and retentions called for 
41 by this agreement, they shall distribute to said parties accord¬ 
ing to their respective interests. In the event of any such 
assignment, sale, pledge, contract, or agreement made in relation to 
the interest of anv partv, it shall he the dutv of said trustees to dis- 
tribute the fund in accordance with the terms and provisions of such 
assignment, pledge, contract, or agreement, after the proper reduc¬ 
tions and retentions herein provided for. 

“5. Should either of said parties make default in the payment of 
his share of said incumbrances, interest thereon, taxes, or cost of im¬ 
provements when called upon bv said trustees to make such pay¬ 
ment, the share or shares of such party or parties in default may bo 
paid by any other party to this agreement or by the party who may 
have obtained an interest therein in the manner herein provided, 
and the amount so paid shall hear interest until paid at the rate of 
ten per centum per annum. If said party or parties in default 
neglect to repay said amount and interest within ninety days after 
the demand by said trustees, said trustees shall make private sale of 
the interest of the party or parties so in default for the l>est price 
obtainable without further notice, and the purchaser or purchasers 
of such interest or interests shall succeed to all the rights in said 
property of said party or parties so in default. 

“b. In event of death of any party to this agreement his heirs or 
devisees shall become entitled to all the rights of the deceased at the 
date of his death. But such death shall in nowise interfere with 
the operation of this agreement or of said deed of even date herewith. 

“7. At the end of five years from this date, or sooner if the in¬ 
cumbrances on said property are all paid prior to that time, the 
trustees shall offer any property remaining unsold at public auction 
and sell the same to the highest bidder, upon such terms as 
4*2 they may think best, and dispose of the proceeds, after paying 
the cost of such sale and retaining their commission, by pay¬ 
ing the balance of any incumbrance of anv kind remaining unsatis- 
lied, and distribute the remainder among said parties according to 
their respective interests. 

“8. Any pledgee or purchaser or either of said parties shall he 
hound by all the provisions of this agreement and shall succeed to 
all the rights and privileges thereof to the same extent as if signed 
by him, and shall also l>e bound by all the provisions of said deed 
of even date herewith. 

“0. All the powers conferred upon the trustees by this agreement 
are hereby conferred upon the survivor thereof and the existence of 
this agreement shall not impose any liability upon any one dealing 
with said trustees to see to the application of any money paid them. 

Witness the hands and seals of said parties this 14th dav of Julv, 
A. 1)., 1887. 

(Signed) TIIOMAS E. WAGGAMAN. [seal.! 

JNO. F. WAGGAMAN. [seal.1 

HENRY P. WAGGAMAN. [seal.] 


4—3105a 
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tinned, sealed and delivered in the presence of: 

(Si-ned) SAMUEL WAGGAMAN. 

IIAKKY W. BLUNT, .Jr." 

(4.) At the time of the conveyance bv Fannie A. Moore to 
Thomas E. Wag gaman and .John Kidout, trustees, the property was 
subject to the lien of deeds of trusts made l»v Fannie A. Moore in¬ 
advertently released (and subsequently re-established) to secure notes 
made by her aggregating $7)0,:>.">(). 

Alter the conveyance t*> them. Thomas F. Wa^anian and John 
Kidout. as trustees lwuaowed divers large sums of money, 
Id aggregating ^:i(H>, on the property, sul>sequently used in 
its development, and secured the same by several deeds of trust 
upon the property known in the proceedings a^ the “Kiggs Trusts.” 

On the2.»th day of July, 1904. the said Thonms E. Wa^aman and 
John Kidout made and executed a deed of trust conveving the Wood- 
ley property to George K. Hamilton and Irving Williamson, trustees, 
in trust to secure the Gatholic l niversitv of America the sum of 

,!J, 1 OS.90. which trust was recorded among the land records of 
the District of Golumhia on the 22nd day of August, 1904. 

Idle original hill admitted the validity of all of said deeds of trust 
except that last above* mentioned with regard to which it charged 
that said trust was given to secure an antecedent indebtedness from 
Thomas h. \\ aggaman to said l niversitv, though said Waggaman 
was then insolvent, and that at the time it was given, said University 
had reasonable ground to believe that it was intended bv said deed 
of trust to give the University such a preference as is inhibited by 
11 bankruptcy law. 

The bill prayed that said last mentioned deed of trust he set aside 
and declared void and that pending litigation receivers might he ap¬ 
pointed to take charge of and conserve the property under the direc¬ 
tion of the Court. 

(.">.) Said Christine W aggaman made answer to the original bill 
as follows: 


Separate Answer of the Defendant Christine Waggaman ” 

“This defendant for answer to so much of the bill of complaint 

herein as she is advised it is necessary and material for her to make 

answer to savs: 

* 

“She has no personal knowledge of the many allegations and 
averments in the said bill contained: except that she says that she 
is the wife of the said 'Thomas E. Waggaman, as in the said bill 
alleged. As the wife of said 'Thomas E. Waggaman, she avers that 
she is entitled to her dower interest in whatever estate, legal or equit¬ 
able. the said Thomas E. Waggaman may Ik* ascertained to 
44 have in the property involved in this suit and she claims the 
same. She is willing to concede that the allegations of the 
bill, in so far as they do not conflict with her interests, are true; in 
so far as thev do conflict with her interests she demands 
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strict proof. She is advised by counsel that the allegations of para¬ 
graph 4b of the hill, to the effect that the conveyance in trust to 
secure the Catholic l niversity of America constitutes preference and 
ought to l>e set aside are correct and she joins the complainant in said 
allegations and in the prayer that said conveyance he so set aside. 

(t>.) Oil the l<th day of April, 1900, with the consent of all the 
parties to the cause, the Court appointed four receivers, viz: Henry 
Kozier Pulanv. (the plaintiff) John \V. Rrawner, Edward J. Steli- 
wagen and William J. Flather, and authorized them to take pos¬ 
session of the property and manage and control the same and make 
sales thereof for a period of two years next after the first day of Feb¬ 
ruary, 1900, as offers, to he approved by the Court, might he re¬ 
ceived therefor, and to sell any property notes sold at the end of said 
period of two years as might he directed hy the Court. !>y subse¬ 
quent orders the receivers were authorized to make sales of the 
property after the termination of the two year period of limitation, 
as provided in and hy the decree of April 17, 1900. 

(7.) Much testimony was taken on the question of preference 
raised hy the hill and a final decree was parsed on the bill day of 
October. 1909, which, inter alia, vacated and set aside the said deed 
of trust of July 2~>, 1904 as being a preference within the meaning 
of the bankruptcy law, established the validity of the ‘‘Riggs Trusts" 
and authorized their payment hy the receivers, whose power and 
authority to sell were continued and contained also the following 
provision: 

“Provided, nevertheless, that nothing herein contained shall pre¬ 
vent or preclude the defendant Christine Waggaman from claiming 
dower in all or any part of the real estate covered by said deeds of 
trust, to the extent that such claim, if any, may he established in 
this cause, payable out of the balance arising from the sale of said 
real estate and remaining in the hands of the Receivers next after the 
payment in full of the indebtedness secured hv the said deeds of trust 
next herinhefore mentioned and known as the “Riggs Trusts." 
4o (<S) Many sales of property were made by the receivers 

from time to time under the direction of the Court, and the 
proceeds used by them in paying the deed of trust liens, taxes and 
other charges against the property. In four separate reports the 
Auditor of the Court passed upon the receivers’ accounts. The 
fourth rejKirt, tiled July 9, 1914, showed that all liens upon the 
property created by the hereinbefore mentioned deeds of trust had 
l>ecn settled, but did not make distribution among the equitable 
owners of the Woodley Park property of the balance in the hands 
of the receivers, which consisted mainly of promissory notes repre¬ 
senting deferred payments of the purchase money. 

(9) Hy an order passed on the lltli day of October. 1910, the 
cause was again referred to the Auditor with direction to state the 
further account of the receivers and the distribution of the fund 
in their hands. 

Evidence was taken by the Auditor (Mr. Davis) touching the 
equitable interests in the Woodley Park property and the proper 
distribution of the fund in the hands of the receivers. In his re- 
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|K)i1. Hletl on the 1:5th day of March. 1917, the Auditor after recit¬ 
ing the purchase of the property, the proportions in which the sev¬ 
eral interests therein were originally held, the reports of his prede¬ 
cessor (Mr. Dent) and the right of each party in interest in the 
projiertv to sell or dispose of it. as he might see lit, continues as 
follows: 

“On the 23rd day of July, 1887. John F. Waggaman sold a one- 
eighth interest to Benjamin K. Plain (Printed Bill, page »>7), and 
another one-eighth interest to said Plain on the lirst day of Decem¬ 
ber, 1887 (Printed Bill, page ISO). 

“On the 13th day of September. 1888. Henry P. Waggaman sold 
a one-sixteenth interest to said Plain (Printed Bill, pages (52 and 
(53). 

4(5 On the 10th dav of Julv, 1889, Plain sold all of his in- 

terest (live sixteenths) to Henry P. Waggaman (Printed 
Bill, pages 03 and (54) for .SITo.001), of which $10,090 was paid in 
cash, and for the balance four notes were given, each dated July 
10, 1889. with interest at the rate of live per centum per annum, 
one for $40,000, due two years after date: another for $42,000, due 
three years after date: another for $42,000, due four vears after 
date; and the fourth for $41,000. due live years after date, aggre¬ 
gating the sum of $1(55.001). These notes were signed by Henry P. 
Waggaman and payable to Benjamin K. Plain, or order. 

“To secure the payment of these notes. Henry P. Waggaman, on 
the same day, July 10, 1889. charged “the payment of the princi¬ 
pal and interest of said notes upon all of my (his) interest and title 
in and to said tract, however acquired, in whosoever name the same 
may stand." Henry P. Waggaman's interest and title in and to the 
tract consisted of the live-sixteenths so acquired from Plain, and 
also an equitable interest of three-sixteenths, less one-four hundred 
and fortieth, referred to in the next following paragraph, remain¬ 
ing in him, Henry P. Waggaman. Thomas K. Waggaman, indi¬ 
vidually and in his capacity a* trustee, expressly assented to the above 
mentioned pledge or lien so created (Printed Bill, page (55). In 
paragraph 5 of the stipulation tiled in Bin cause August 21, 1909, 
between all parties in interest, it is recited, after making provision 
as to the application of certain funds in payment of the $40.(MM) 
note then held by the Catholic I’niversity. that “the balance due on 
said note shall he paid out of the proceeds of the remaining three- 
sixteenths interest assigned by II. P. Waggaman to said Plain as 
additional security for said notes.” Furthermore, it appears that 
Thomas E. Waggaman guaranteed the payment of each of these 
notes, without demand, notice or protest. It therefore fol- 
47 lowed that a one-half equitable interest in Woodley, less a 
one-four hundred and fortieth, became subject to the pledge 
or lien securing the four Plain notes. 

“Prior to the transactions referred to in the next preceding para¬ 
graph, to wit, on the 12th day of October. 1889, Ilenrv P. Wagga¬ 
man had sold and transferred a one-four hundred and fortieth in¬ 
terest in the lands to John Ridout (Printed Bill, page 07). Mr. 
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Ridout <li<l nothing with liis interest, and upon being adjudged a 
bankrupt the interest so acquired by him became vested in Charles 
II. Merillat, as trustee in bankruptcy. 

“The interest borne bv the four Plain notes was increased from 
live per cent to six per cent in the year 1802 (Printed Bill, pages 
19 and 20). 

“Prior to 1904 the note for *$40,000. given as aforesaid by said 
Henry P. Waggaman to said Plain, and payable on or l>efore two 
years after date, was taken up by Thomas E. W aggaman and trans¬ 
ferred by him to the Catholic University of America. Suit, was 
brought on this note by the university against Henry P. Wagga¬ 
man in the Supreme Court of the District of Columbia, in an action 
at law No. 47.490 and a judgment entered against said Henry P. 
Waggaman for the amount of the note, together with interest from 
January 10. 1904, and cost- of suit. Subsequently, in a compromise 
agreement between Henry Hozicr Dulany, trustee in bankruptcy of 
Thomas E. Waggaman, and the Catholic University, which Aas 
duly ratified by the Court, sitting in bankruptcy (see Bankruptcy 
No. 201). the University delivered to Mr. Dulany. trustee as afore¬ 
said. certain notes and obligations. Included in the securities so to 
l>e delivered was the said note for $40,000. remaining in the office 
of the Clerk of the Supreme Court of the District of Columbia. In 
the vear 1914 an assignment was made bv the University to Mr. 
Dulany. trustee as aforesaid, and entered of record, transferring to 
him said judgment so obtained on tin* $40,000 note, and the note 
itself. 

48 **()n the 24th day of August, 1909. a stipulation was filed 

in this cause, signed by counsel for all the parties in interest, 
whereby it was agreed that Mr. Dulany, trustee* as aforesaid, might 
purchase the other three of the Plain notes, paying therefor the 
sum of $117,000, and use for that purpose $50,000 of the proceeds 
of the art gallery sales. $50,000 from the proceeds of the sale of 
Block 15, Woodley Park (not included in the Biggs Trusts), and 
f he balance from the general funds in bis hands as trustee in bank- 
ruptey. This stipulation was carried into effect, and the three Plain 
notes, then held by Plain’s representatives, were purchased by Mr. 
Dulany. trustee as afore-aid. The amount then due on the note 
for $42,000. due July 10, 1892, was $27,000, a payment of $5,000 
on account of principal having l>een made on July 10, 1892. 

“As trustee in bankruptcy of Thomas E. Waggaman. Mr. Dulany 
now owns all four of the Plain notes, which carry with them the 
pledge of Henry P. Waggaman’s interest in W oodley Park, l>eing 
one-half, less one-four hundred and fortieth, given as security for 
their payment. 

“Under and by virtue of an order of the Court, sitting in bank¬ 
ruptcy, in cause No. 201, passed on the 24th day of January, 1917, 
Mr. Dulany, trustee as aforesaid, purchased the one-four hundred 
and fortieth interest, referred to above, in the lands remaining un¬ 
sold in the hands of the receivers, and took an assignment thereof 
from Charles If. Merillat, trustee in bankruptcy of John Ridout, on 
the 26th day of January, 1917. 
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“From this it appears. therefore, that the equitable interests in 
the Woodley Park property, as well as in the net proceeds of sales 
heretofore made and now in the hands ot the receivers, a^ in the 
lands yet remaining unsold and in the possession and under the 
control of the receivers, are owned as follows: 

4b John I*'. Wa^iinian, one-fourth; 

Henry Pozier Dulany. trustee in bankruptcy of Thomas 
K. Waggaman, one-fourth, subject to the claim of Christine Wagga- 
man for commutation of dower, which lias not yet been determined 
by the Court; 

Ilenrv Hozier Dulanv, trustee as aforesaid, one-half, being the 
one-four hundred and fortieth acquired from Charles TT. Merillat, 
trustee in bankruptcy of John Pidout. as aliove set forth, and one- 
half. less one-four hundred and fortieth, as assignee and owner of 
the four Plain notes." 

Subsequent to the Plain pledge, referred to in the report of the 
Auditor, other transfers and assignments were made of the Henry 
P. Waggaman interest in the property. As to these the Auditor 
says: 

“Inasmuch as that portion of the fund now in the bands of the 
receivers, distributable to Mr. Dulany, trustee as aforesaid, as holder 
of the Plain notes, is sufficient to make part payment only of the 
principal of these notes, after paying the interest in full to Deeem- 
l>er *27. 1010. it is not deemed necessary in 1 his report to discuss the 
relative rights of the several parties interested in any of the trans¬ 
fers or the memorandum of agreement last above referred to. An 
ascertainment of their rights mav be necessary at a later stage of 
the cause, if it shall appear that the net proceeds of the sales of land 
in Woodley Park, now unsold, are more than sufficient to pay the 
balance remaining due on account of the Plain notes." 

The report also found that there was distributable to Henry Pozier 
Dulany as trustee in bankruptcy of Thomas K. Waggaman and as 
owner of the latter's original one-fourth equitable interest in the 
Woodlev property the sum of 87.V204.94. but provided that $09,- 
204.94 of this sum should l»e distributed to said trustee and 
*>0 that the balance of $ 0 , 000.00 should Ik * held bv the receivers 
ponding the adjudication by the Court of Christine Wagga- 
man’s claim for commutation of dower. 

This report of the Auditor was finally ratified and confirmed on 
the 20th day of March, 1017. 

That part of appellant's petition, filed June 13, 1010, which re¬ 
lates to a discharge of some of the receivers was abandoned at the 
hearing on said petition. 

SAMUEL MADDOX. 

II. PRESCOTT HATLEY. 

'Attorney* for Plaintiff. 
MTLLAX & SMITH. 

Cl I AS. TT. MERTLLAT, 
Attorneys for Defendant, Christine Wayyaman. 
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The foregoing is an agreed statement in the above-styled cause 
and is hereby this 19th day of .June, A. I). 1917, approved as such 
to he tiled and become a part of the record for the purposes of ap¬ 
peal to the Court of Appeals of the District of Columbia. 

WENDELL P. STAFFORD, Justice . 


:>1 [Endorsed: | Equity No. 25,049. Ilenry Rozier Dulany, 

Trustee, Plaintiff, vs. Thomas E. Waggaman and John Rid- 
out, Trustees, et ah, Defendants. Stipulation of counsel as to record 
on appeal. Millan & Smith. Attorneys and Counsellors at Law, Co¬ 
lumbian Ihiilding, 410-41.S Fifth Street, X. \V., Washington, 1). C., 


Att'ys for Christine Waggaman. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3190. Christine Waggaman. appellant, vs. Henry Rozier Dulany, 
trustee, etc. Court of Appeals, District of Columbia. Filed .Jun- 
2(3, 1917. Henry W. Hodges, clerk. 
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IN THE 




OCTOBER TERM, 1917. 



No. 3105. 


CHRISTINE WAGGAMAN, Appellant, 

VS. 

HENRY ROZIER DULANY, Trustee in Bankruptcy 
of Thomas E. Waggaman, Appellee. 


BRIEF FOR APPELLANT. 


Statement. 

This case involves, as the one ultimate question to be de¬ 
termined, the right of the appellant to commutation in 
lieu of dower out of the proceeds of sale of the interest of 
her husband, Thomas E. Waggaman, in certain real estate 
held by him in his lifetime in the manner and by the title 
hereinafter shown. Appellant was married to Thomas E. 
Waggaman on the 25th day of July, 1891. She was born 
February 9, 1866, Said Thomas E. Waggaman was ad- 
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judicated bankrupt by the Supreme Court of the District* of 
Columbia on the 20th day of September, 1904, and died 
•lime 27, 1900 (Rec., p. 22). At the date he was adjudi¬ 
cated bankrupt he held and owned an interest in two parcels 
of real estate in the District* of Columbia, known as ‘‘Clarke 
Tract and “Woodley” or “Woodley Park,” in the man¬ 
ner and bv the title set forth and shown by the stipulation 
of counsel filed in the cause (Rec., pp. 23-4). That is to 
say, the title of record stood in said Thomas E. Wagga- 
man and John Ridout, trustees, under deed dated July 14, 
1887, in trust, 

“To hold said property and to make such subdivi¬ 
sion or subdivisions thereof as in their discretion may 
seem best, or to preserve the same as it now stands if 
they should deem it best so to do. And ujx>n this 
further trust to sell said property or any part thereof 
bv subdivision or subdivisions or as entireties, in their 
discretion, for such price and upon such terms as they 
mav think best, and to convey the same in fee-sim- 
pie or for any less estate, discharged of all account¬ 
ability on the part of the purchaser, or anyone dealing 
with said trustees to see to or account for the applica¬ 
tion of the purchase money or other money paid said 
trustees, said trustees to act in the sale and conveyance 

7 %/ 

of said property in accordance with their judgment 
and discretion. And upon this further trust to dis¬ 
pose of the proceeds of any sale or sales in accordance 
with a certain written agreement signed by the three 
(3) parties interested in said property, hearing date 
even with these presents, a copy of which said agree¬ 
ment signed as aforesaid having been given to each of 
said trustees and to each pf said parties. But no pur¬ 
chaser or other person dealing with or buying from 
said trustees shall he in any way chargeable with any 
duty in respect of said agreement, hut shall be abso¬ 
lutely discharged from any liability or responsibility 
in connection therewith” (Rec., p. 23). 

The three parties referred to as interested in said property 
were Thomas E. Waggaman, John F. Waggaman and Ilenrv 
P. Waggaman. They, on the 14th day of July, 1887, en- 



tered into an agreement for the control and management of 
said property (Rec., pp. 23-4-5). 

After said Thomas E. Waggaman was adjudicated bank¬ 
rupt the following transactions occurred, viz: 

(1) Appellant and appellee, desiring to effect some ar¬ 
rangement by which the real estate of the bankrupt could be 
sold clear of appellant’s right of dower, entered into an 
arrangement which was approved by the bankruptcy court, 
by which said real estate might he so sold and the appellant 
paid, in lieu of dower, seven and one-half per centum of the 
net proceeds of sale of “any real estate belonging to the estate 
of said bankrupt and subject to a right of dower in his said 
wife (appellant) which the said trustee (appellee) may sell 
by the court’s direction at any time during the pendency of 
this (the bankruptcy) proceeding” (Rec*., pp. 12-13). 

(2) To further the above-mentioned arrangement, appel¬ 
lant made two deeds, her husband joining therein, conveying 
her entire dower interest in the property of her husband to 
appellee (Rec., pp. 16-18). 

The original bill in this cause was filed by the appellee 
as trustee in bankruptcy of said Thomas E. Waggaman 
and sought, among other things, the setting aside as a pref¬ 
erence of a deed of trust given by said Waggaman on his 
interest in said property to secure one of his creditors, and 
prayed for the appointment of receivers to manage the 
property pending the litigation (Rec., p. 25). Appellant 
was made a defendant to the bill and filed answer (Rec., pp. 
26-7). 

Appellee has made numerous payments (Rec., p. 11) to 
appellant as commutation in lieu of dower, by virtue of the 
aforesaid agreement, but nothing from the property involved 
in this suit (Rec., p. 3). Though the property here involved 
has been sold, not by appellee as trustee in bankruptcy, 
but by receivers appointed in this cause (Rec., pp. 2 and 8), 
the parties to this controversy have treated it as covered, 
if appellant has any interest therein, hv the aforesaid agree- 
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ment between appellant and appellee (Rec., pp. 3, 10, and 
19). 

Appellant's petition, upon which this appeal is based, 
sought to compel the statement of a further account by the 
receivers in which she should be allowed commutation in 
lieu of dower, they having already stated several, and other 
relief (Rec., p. 3). That part of the petition which sought 
such other relief was abandoned at the hearing (Rec., p. 30). 
In the meantime, a further account of the receivers bad been 
stilted by the auditor of the court and the amount distribut¬ 
able to appellee as trustee, subject to appellant’s claim, if it 
should l)e established, ascertained (Rec., p. 30). By stipu¬ 
lation of counsel (Rec., p. 19) a portion of the fund dis¬ 
tributable to appellee was held pending the determination 
of appellant's rights. Thus there is here no controversy 
save between appellant and the one receiver, now appellee. 
The auditor’s report, which has been confirmed by the court, 
ascertained the share of appellee as trustee in bankruptcy 
of Thomas E. Waggaman in the proceeds of sale and in the 
property remaining unsold, to be one-fourth of the whole 
(Rec., p. 30). 

On the hearing, which was upon petition, answer, and sup¬ 
plemental answer, the court dismissed the petition, where¬ 
upon petitioner appealed (Rec., p. 20). 

Assignment of Errors. 

(1) The court erred in dismissing the petition. 

(2) The court erred in not granting the prayers of the 
petition. 

Statement of Legal Propositions to be Considered. 

Prior to June 1, 1896, there was no law in force in the 
District of Columbia which modified the common-law doc¬ 
trine that a widow was dowable onlv-in that estate of her hus- 
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band which he had held by legal title during her coverture. 
By act of Congress approved that date, it was provided as fol¬ 
lows : 

“Section 10. That dower shall hereafter be as¬ 
signed to a widow entitled to the same in the equitable 
as well as the legal estate of her deceased husband” 
(29 Stats., 194.). 

This law remained in force until January 1, 1902, when 
the Code of Law for the District of Columbia became effect¬ 
ive. Section 1158 of said Code provides: 

“A widow shall be entitled to dower in lands held 
by equitable as well as legal title in the husband at 
any time during the coverture, whether held by him 
at the time of his death or not. but such right of dower 
shall not operate to the prejudice of any claim for the 
purchase money of such lands or other lien on the 
same.” 


Questions of Law Involved. 

The following questions may be fairly considered as 
raised by the answer and supplemental answer of appellee, 
though some of them were not passed upon by the court 
below: 

(1) Was the interest of Thomas E. Waggaman in said 
real estate “lands held by equitable title” within the meaning 
of section 1158 of the Code? 

(2) If the above question be answered in the affirmative, 
does said section apply to such interest acquired before said 
Waggaman’s marriage to appellant, and before the enact¬ 
ment of the Code and of the prior act giving a widow dower 
in lands which her husband held by “equitable title”? 

(3) If appellant is entitled to dower in said lands, do 
the circumstances set forth in appellee’s answer (Rec., pp. 6, 




7, 8) constitute a lien in his favor to which appellant’s rights 
are subordinate? Said circumstances are, in substance, as 
follows: Thomas E. Wagganian was treasurer of the Catholic 
I niversity of America, and held nearly a million dollars of 
its endowment funds. As security, or supposed security, for 
part ot this, he caused a clerk in his oflice to execute seven 
promissory notes, dated at various dates during the years 
1897 to 1900, inclusive, aggregating something over a quar- 
tcrof a million dollars,payable to said University,and towrite 
upon the margin of each the notation “Secured by Woodley 
Park/ though said clerk had no title to or interest in said 
“Woodley Park.” Said Wa ggaman indorsed said notes and 
guaranteed thqir payment and kept them on tile in his office 
until the spring of 1902, when, at the demand of the officials 
of said University, he turned them, with other notes, over to 
said officials. Said officials collected on the other notes 
turned over to them about $100,000, but nothing on said 
seven notes. Under a compromise lietween appellee and said 
l niversity, by which a deed of trust given to secure it on 
said Waggaman's interest in the projierty here involved, as 
well as a bill of sale which he had given it on valuable per¬ 
sonal property, were set aside and the property covered re¬ 
stored to appellee as trustee, said University was allowed 
to retain the amount so collected by it and appellee paid 
it. in full satisfaction of its claims against the bankrupt's 
estate, the sum of $275,000, and received back from it, in¬ 
dorsed, without recourse to him as trustee in bankruptcy, all 
the notes remaining uncollected of those delivered to it by 
said Wagganian in 1902, that is to say, it so turned back to 
appellee notes amounting to about $750,000, including the 
seven aforesaid. 


(4) Is appellant, if entitled to dower in said projierty, 
to be relegated to a suit at law to recover under the contract 
made with the sanction of the bankruptcy court (Rec., pp. 
12-16) or to some proceeding in that court? 
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ARGUMENT. 

The First Question: 

That the interest of Thomas E. Waggaman in said land 
was “lands held by equitable title” is not doubtful. Al¬ 
though there has been no direct construction of section 1158 
of the Code, numerous decisions in other jurisdictions reach 
the principle involved and conclusively determine that this 
first question must be answered in the affirmative. 

Anderson’s Law Dictionary, page 1034, defines title as 
“in ordinary acceptation the right to or ownership in land. 
Having title to land means owning it, which corresponds 
with the legal meaning” (citing Shelton vs. Alcox, 11 Conn., 
239), in which the language above quoted appears at page 
249. This was a case where disputed ownership of land had 
been submitted to arbitrators. The court said: 

“The submission was of a controversy respecting 
the title to a piece of land. The arbitrators find and 
award that said landbelongs tothe Skeltons, and award 
it to them accordingly * * *. When these parties 
submitted the title to this property, they must have in¬ 
tended to use the word in its ordinary sense—the 
right to, or ownership in, this land. * * * When 

the<e parties were contesting as to the title or owner¬ 
ship of this farm, they must have meant precisely 
what the arbitrators meant when they found to whom 
it belonged ” (italics are the court’s). 

See on same point, 

Pannill vs. Coles, 81 Va., 383. 

Merrill vs. Agricultural Ins. Co., 73 N. Y., 456. 

“The legal title to land (where there was a con¬ 
tract of sale but no deed yet passed) remains in the 
vendor until all the purchase money has been paid; 
while the vendee acquires an equitable title only. 
As the payments by the vendee increase his equitable 
interest increases; and when the price has been fully 
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paid, the entire title is vested in him and he can com¬ 
pel a conveyance of the legal title.” 

Jennisons vs. Leonard, 21 Wall., 309. 

To the same effect are, 

Lewis vs. Hawkins, 23 Wall., 125. 

Skidmore vs. Pittsburg, etc., R. R. Co., 112 U. S., 33. 
Widdicombe vs. Childers, 124 U. S., 404. 

Title and evidence of title should not l>e confused. 
Botsford vs. Morehouse, 4 Conn., 550. 

In Lewis vs. I law k i ns, supra, it was said (there being nothing 
of record to show title in the vendee, who had paid part of the 
purchase money) : 

“The equitable estate of the vendee is alienable, 
descendible and devisable in like manner as real estate 
held by legal title.” 

And there was no record evidence of title in Jennisons vs. 
Leonard, supra. 

See, further, upon what is “title”: 

Donovan vs. Pitcher, 53 Alabama, 411. 

Kamphouse vs. Gaffner, 73 Ills., 453. 

Pratt vs. Fountain, 73 Cm., 261. 

Insurance Co. vs. Allen, 43 N. Y., 389. 

Hunt vs. Eaton, 55 Mich., 362. 

The point that title and evidence of title are not to be con¬ 
fused, is well illustrated by almost innumerable cases in all 
jurisdictions, holding “title” by adverse possession good; and 
that, too, as to mere naked possession, without any color or 
pretense of record title. We do not need go outside our own 
jurisdiction on this point. 

Reeves vs. Lowe, 8 App. D. C., 105. 

Johnson vs. Thomas, 23 App. D. C., 141. 

Hooper vs. Stewart, 23 App. D. C., 434. 

Myers vs. May hew, 32 App. D. C., 205. 
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Ihe learned justice in the court below thought the ques¬ 
tion whether Mr. Waggaman might have conveyed this prop¬ 
erty, without his wife joining in the conveyance, and con¬ 
veyed a perfect title to it, having acquired it before he mar¬ 
ried her and before the Code was enacted, was the point on 
which the case must turn. This is not the true test. The 
true test is, Who owns the property? 

The court must have referred to a bona fide conveyance to 
an innocent purchaser. 

In doling vs. Young, 45 N. J. Equity, 37, a father made 
a verbal promise to his son that he would give him a piece 
of real estate iq>on certain conditions. The son complied 
with the conditions, but the father never conveyed. It w T as 
held that the son’s wife was entitled to dower under a statute 
allowing dower in the '‘equitable estate’’ of the husband. 

To the same effect are: 

Bowerv National Bank vs. Duncan, 12 Ilun., 405. 

James vs. Upton, 96 Va., 296. 

Purdy vs. Purdy, 3 Md. Chancery, 547. 

Rabbitt vs. Gaither, 67 Md., 94. 

Hawley vs. James, 5 Paige, 318. 

Cailleret vs. Bernard, 15 Miss., 319. 

Towle vs. Berry, 44 N. II., 569. 

In Purdy vs. Purdy, supra, property was paid for by four 
brothers and title taken in the names of two of them. 
Then there was an agreement to divide the land, followed by 
division and occupancy but no conveyance. The widow of 
one of the brothers, who never had any title of record, was 
allowed dower in his share. The opinion indicates, without 
finding it necessary to decide the point, that a widow has 
dower in a resulting trust, but in Towde vs. Berry, supra, it 
w r as expressly held that a wife has dower in a resulting trust. 
In all of these cases the property could have been conveyed 
without the wife’s signature, but she caught it before it w r as 
conveyed and w r as allowed dower. In Rabbitt vs. Gaither, 


21 



there had actually been a conveyance. For tlie widow's 
benefit it was set aside as a fraud. 

Had Thomas E. Waggaman “title'’ to this property or 
was he merely entitled to share in its proceeds? What 
would have been his answer, the day before he was adjudi¬ 
cated bankrupt, to the question “Who owns this property ’? 
Manifestly he would have said “it belongs to my brothers and 
me." If that would have been a true answer, in the ordinary 
sense, he had “title." He and the other parties interested 
treated themselves as owners of the property, not as merely 
entitled to share in its proceeds. 

In the articles of agreement referred to in the trust deed 
under which it was held, they began with the recital: 

“Whereas the said parties are the owners in fee 
simple of certain land." 


In another recital it was provided that: 

“Either of said three parties desiring to sell or 
pledge his share in said property,” etc. 


Finally, it was provided that upon the death of either party 
his share should go to his heirs or devisees—not to his per¬ 
sonal representatives or next of kin (Rec., p. 23). 

These parties were tenants in common and not partners. 


Starkweather vs. Dyer, 30 App. I). C., 149. 


The Second Question: 

The learned justice who decided the case in the court 
below, though filing no written opinion, referred, in an¬ 
nouncing his conclusion, to certain authorities. These were 
the cases collected in 14 C. V. C., 884. and (using his own 
language) “particularly the case of Sutton vs. Askew, 60 
N. C., 172, and a strong case on the same subject in 53 N. J. 
Equity, 96, and what seems to me a significant allusion to the 
same question in 111 U. S., 729." 

Disclaiming any intention of basing this brief on text¬ 
book or digest law. we are prompted, by this utterance of 
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the trial court, to call attention to the fact that the compilers 
of C. Y. C., in the very article to which he refers, reach a 
different conclusion from that announced by him and state 
the North Carolina case, to which he particularly refers, as 
an exception to the general rule. 

They say: 

“Since it is within the power of the legislature to 
diminish, alter, or abolish dower so long as the right 
thereto is merely inchoate, but not after it becomes 
consummate by the death of the husband, it follows 
• as a general rule that the widow’s right to dower in 
lands of which the husband died seized is governed by 
the law in force at the time of his death. But in 
North Carolina it is held that a statute giving or en¬ 
larging a right to dower cannot affect the husband’s 
right to convey land, where the marriage was entered 
into and the land was acquired by him before the en¬ 
actment of the statute, although it is otherwise as to 
land acquired after its enactment.” 


In Sutton vs. Askew, (id N. C., 17*2, which the court below 
cites as particularly sustaining its conclusion, it is said: 


“The different States luive’different laws, in regard 
to dower, and the decisions in the State courts are 
numerous and conflicting. Some of the decisions 
hold that acts like ours are retroactive, and others 
hold them to he prospective only.” 


The case was decided by a divided court—three to two— 
and the better law and more cogent reasoning are found in 
the dissenting opinion. 

The case of Ilitz vs. National Metropolitan Rank, 111 
U. S., 722, was a case where real estate came to a woman by 
inheritance from her father, and, by her marriage and the 
birth of children before the passage of the Married Woman’s 
Act of 1809, her husband became entitled to a life estate as 
tenant by the curtesy. Afterwards, one of his creditors at¬ 
tempted to reach that interest to satisfy a debt created after 
the passage of the act. 


One of the questions discussed was whether the provisions 
of that net, which were as follows, viz: 

"In the District, the right of any married woman 
to any property, personal or real, belonging to her at 
the time of marriage, or acquired during marriage in 
any other way than by gift or conveyance from her 
husband, shall he as absolute as if she were unmar¬ 
ried, and shall not l>e subject to the disposal of her 
husband, nor he liable for his debts,” 

applied to property which the wife owned at the date of the 
passage of the act and whether to so hold would not be an 
interference with the vested rights of the husband. In dis¬ 
cussing this question the court said that for the sake of 
argument it might he conceded that where the husband had 
acquired a vested right in property which the wife had 
owned at the time of a marriage contracted prior to the pas¬ 
sage of the act, Congress did not mean to destroy it, but that 
the case under consideration did not turn on that point. So 
far from holding that the statute did not apply to such land 
were tliev, that thev said: 

“We are of opinion that the statute intended to ex¬ 
empt all the property, which came to the wife by any 
other mode than through the husband, from liability 
to seizure for his debts, without regard to the nature 
or interest which the husband mav have in it, or the 
time ichcn it accrued , and that in regard to such 
debts, created after the passage of the law, no prin¬ 
ciple of law or morals is violated by the enactment.” 


The real point decided is well expressed by the third para¬ 
graph of the syllabus, as follows: 

“A statute enacting that the property of a married 
woman shall not be liable for the debts of her hus¬ 
band exempts his estate in the curtesy in her real 
estate from being taken for his debts contracted after 
the passage of the act.” 



The result of the case was thus exactly what appellant con¬ 
tends for and exactly the opposite of the conclusion reached 
by the court l>elow. It was that where a man acquired an 
interest in his wife’s real estate by virtue of the marriage 
relation, and as a result his creditors, potentially, acquired 
the right to reach that interest, his rights, and consequently 
the rights of his creditors, might l>e extinguished by subse¬ 
quent legislation if the debts were subsequent debts. 

In re Alexander, 53 N. J. Equity, 06, was not by any 
means such a case as the case at bar. There a woman mar¬ 
ried a man and acquired an inchoate right of dower in his 
real estate. She became a lunatic and thereafter the owner 
of an undivided half interest in the property sought to sell 
the entire property and have the inchoate right of dower in 
the lunatic wife released, under a statute enacted after that 
right had accrued, which statute authorized the court, ap¬ 
parently without regard to the rights and interests of the 
person entitled to dower, to sell the property when it was 
to the interest of the owner. And it was held, under the 
strong circumstances of the case, that this statute did not 
apply to land acquired and marriages contracted before the 
passage of the act. The dower was the right of this lunatic 
wife, said the court. If she had been sane it could have been 
taken away from her only by her own act, and through this 
statute there is an attempt to force this lunatic wife to do 
in invitum and for the benefit of another what would be be¬ 
yond the compulsory power of the courts if she was compos 
mentis. 

We proceed to consider other cases collected in C. Y. C., 
as noted by the lower court. 

In Boyd vs. Harrison, 36 Ala., 537, it was said: 

“The law existing at the husband’s death must 
govern the question of the widow’s right to dower. It 
is competent for the legislature to modify the law on 
the subject of dower, in a manner unfavorably affect¬ 
ing the wife, after her marriage, and after the acquisi¬ 
tion by the husband of the land in which dower is 
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claimed. In doing $ 0 , the legislature would neither 
impair the obligation of a contract nor deprive the 
wife of any right of property vested in her.” 

Another case between the same parties, reported in the 
same volume at page 203, is to the same effect. 

To the same effect also is Hatcher vs. Buford, 00 Arkansas, 
160. 

Henson vs. Moore, 104 Ill., 403, is directly in support 
of appellant s contention. There a woman, at the time of 
her marriage, in 1800, owned certain lands, which she re¬ 
tained until her death. By the law in force at the time of 
the marriage, the husband was not entitled to dower in such 
lands; but by the law in force at the time of the death of the 
wife (enacted in 1877), the estate by the curtesy was abol¬ 
ished and the husband given dower in his wife’s real estate. 
It was held that he was entitled to dower in such land, and 
upon her death became seized in fee of an undivided one- 
half (the proportion provided by the said act of 1877) in his 
wife’s lands. 

The statute under consideration was as follows: 

“If the husband or wife die testate, leaving no 
child or descendants of a child, the surviving hus¬ 
band or wife may, if he or she elect, have in lieu of 
dower, * * * one-half of all the real and per¬ 

sonal estate.” 

The court makes this pertinent statement: 

“The question, is whether the legislature had the 
power to so change the law as to invest a husband or 
wife with an estate or interest in lands which thev 
did not possess at the time of marriage—or, in other 
words, has the legislature no power to regulate curtesy, 
inchoate dower, or any mere expectant interest, ex¬ 
cept as to lands acquired and marriages solemnized 
after the law is enacted.” 

In Sturgis vs. Ewing, 18 111., 176, it was said: “A party 
who acquires property does not acquire with it the right 
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to devise such property according to the law as it existed at 
the time he acquired it. And so he does not acquire the 
right to hold clear of dower in his wife if the statutes there¬ 
after give her dower. 


Noel vs. Ewing, 9 Ind., 37, was a case in which the facts 
were as follows. Ewing married in 1826, in the State of 
Michigan, but went to Indiana to live. There was then in 
force in Indiana a statute allowing a widow dower. lie 
acquired the property in 1830. A statute which became 
effective May 6, 1853, abolished dower and gave the wife a 


one-third interest in fee in the property of which her hus¬ 
band died seized. This statute was held to apply to the land 
acquired in 1830. 


The court said in speaking of this statute: “The 17th, 
18th and 20th sections each begins: Tf a husband die testate 
or intestate/ etc. So the 23rd, 24th and 25th sections: Tf 
a husband or wife die. What is intended? Does it mean 


only such as become husbands after the law takes effect? 


Or does it include all husbands then existing or who become 
such afterward? Clearly the latter. All who are husbands 
at their death, without regard to the date of the marriage 
are included.’ ” 


In May vs. Fletcher, 40 Ind., 575, May owned certain 
property l>efore the enactment (in 1852) of a statute giving 
a wife one-third of her husband’s real estate in fee. The 
court said: 


“When the statute of 1852 took effect Mrs. May 
became entitled, upon the contingency that she 
should survive her husband, to one-third of the land 
owned, in fee, as against all persons except the mort¬ 
gagee and those claiming under him.” 


The rule deducible from all these cases, and it seems to 
be universally recognized, is that stated in 14 C. Y. C., 884, 
as follows: 

“It is within the power of the legislature to di¬ 
minish, alter, or abolish dower, where the right 
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thereto is merely inchoate and has not become con- 

V 

summated by the death of the husband.’’ 

Thornburg vs. Thornburg, 18 W. Va., 52*2. 

Bennett vs. Harms, 51 Wis., 251. 

Melizet’s Appeal, 17 Pa. St., 449. 

It is submitted that under the authorities cited in this ' 
section of this brief, the power to alter includes the power 
to enlarge or extend. 

Cases relied upon in the court lielow by counsel for ap¬ 
pellee, though not mentioned by the court in its decision, 
were: 

Harris vs. Whitely, 98 Md., 441. 

Slingluff vs. Hubner, 101 Md., 657. 

These were regarded by appellee’s counsel as absolutely 
conclusive of the point that section 1158 of our Code could 
not apply to property acquired by Mr. Waggaman before 
his marriage to appellant and before the enactment of the 
Code. 

Harris vs. Whitely is no authority for that contention. 
There the court said: 

“Prior to January 1st, 1899, Mrs. Whitely held 
her real estate by a fixed and vested title subject 
merely to the expectant or inchoate life interest 
therein, conferred on her husband bv the Code of 
I860, which would have become consummate only in 
case she died intestate and be survived her. That 
interest of her husband was not a vested one nor was 
it liable to be levied on by his judgment creditors. 

“Now if the act of 1898 operates upon her case in 
the manner contended for by the appellant it enlarges 
the inchoate interest in her real estate to which her 
husband became entitled by virtue of his marriage 
to her in 1881 to a present and vested life estate in 
an undivided one-third of all her holdings. Such 
an interest in her real estate, if he possesses it, is 
liable to be levied on by bis judgment creditors and 
all of her realty would therefore be subject to a lien 
in their favor to the extent of his interest.” 
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And it was held that they did not have such lien and that 
was all that was decided. 

In Slingluff vs. Hubner the claim was made by the wife 
of a husband still living to dower in the proceeds of sale 
of her husband's interest in certain real estate sold in pro¬ 
ceedings to administer a trust, and it was held that she had 
acquired no such present interest in real estate owned by 
the husband prior to the enactment of the law giving a wife 
dower in her husband’s equitable estate, as would sustain 
her claim as against the trustee of her bankrupt husband. 
Furthermore, the court based its decision upon an apparently 
clouded conception of what it had itself done in the pre¬ 
ceding case of Harris vs. Whitely, supra. 

Finally, in Safe Deposit Company vs. Gittings, 103 Md., 
497, the same court overrules, in principle, though dis¬ 
claiming the intention to do so, the case of Slingluff vs. 
Hubner, by holding that a statute giving a husband an 
interest in his wife’s personal estate, enacted after the mar¬ 
riage under consideration, operated upon personal estate 
which the wife owned before its enactment and gave him 
an interest in all personalty of which she died possessed, 
irrespective of the date of the marriage or of the acquisition 
of the property and notwithstanding contrary provisions in 
her will. 

In Spurlock vs. Burnett, 183 Mo., 524, it was held that 
a statute giving the husband a certain interest in his wife’s 
property was operative in case of a marriage contracted be¬ 
fore the date of the act and upon property “most of which” 
was acquired before its passage. 

In Sturgis vs. Ewing, supra, certain property was acquired 
by the husband in 1834. Then the wife was entitled to 
dower but to no other or greater interest. In 1845 an act 
was passed giving the wife a certain proportion, in fee, of the 
lands of which the husband died seized. The consitution- 
alitv of the act as to the property acquired in 1834 was sus¬ 
tained. 


31 
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The difference between section 10 of the act of 189G and 
section 1158 of the Code is deeply significant. Both have 
been quoted in the first division of this brief. It is to be 
observed that tlie act of 1890 did not attempt to create or 
vest in the wife any interest which would restrict the hus¬ 
band’s right to alienate his equitable estate, whenever ac¬ 
quired. It did not seek to speak or become operative in any 
manner until the death of the husband. It deals not with 
the creation of a right in a wife, but with the assignment of 
dower to a widow in the lands of her deceased husband. 

In section 1158 of the Code Congress seems to have in¬ 
serted, ex industrio, the most appropriate words to make the 
widow’s dower attach to property held by the husband by 
equitable title, at any time during coverture, no matter when 
acquired or whether held by the husband at death and, to 
have carefully guarded, in the light of the various decisions 
in different States, against the objection of interference with 
vested rights, by providing that: 

“Such right of dower shall not operate to the prej¬ 
udice of any claim for the purchase money of such 
lands or other lien on the same,” 

manifestly referring to validly created pre-existing liens. 

The contract concerning appellant’s dower which she and 
appellee made with the approval of the bankruptcy court 
(Rec., pp. 1*2-10) provided that she should have the com¬ 
mutation in lieu of dower “in the net proceeds of sale of any 
real estate belonging to the estate of said bankrupt and sub¬ 
ject to a right of dower in his said wife.” 

The question is. therefore, not whether the husband 
might have extinguished her dower right by conveyance in 
this lifetime if he had not become bankrupt or whether, as 
in Slingluff vs. Hubner, supra , it was extinguished as against 
a trustee in bankruptcy; but whether the property was “sub¬ 
ject to dower” in the sense that the wife would have been 
entitled to dower therein if the husband had died seized of 
it and not bankrupt. If so, under the compromise arrange- 
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went and at the low rate accepted because of a compromise, 
she should l>e allowed her commutation in lieu of dower. 

The compromise order spoke in prrcscnti. Manifestly it 
dealt with dower inchoate. The husband of appellant was 
still living. It operated upon all property “subject to 
dower, speaking as of the date of the bankruptcy, even 
though the husband but for the bankruptcy, might have ex¬ 
tinguished the dower by conveying the property and even 
1 hough the trustee, but for the compromise, might have ex¬ 
tinguished it by sale. Hut it is not conceded that the hus¬ 
band or the trustee could have extinguished it. 

It must be conceded that section 1158 of the Code applies 
to property acquired after the Code went into effect, and 
where the marriage occurs thereafter. If it does not apply 
to estates acquired or marriages contracted l>efore it went into 
effect and where the husband’s death occurs thereafter, then 
titles and rights must depend upon evidence dehors the 
records, as to date of marriage and acquisition of the equita¬ 
ble estate. It is hardly to be believed that Congress, in view 
of the explicit language of the section, did not intend that 
it should apply to previously acquired property as well as 
to that acquired after the statute became effective. If it did 
intend the law to apply to previously acquired property, the 
law is constitutional, under the overwhelming weight of au¬ 
thority, as the cases already cited show. 

The Third Question: 

This question has been stated with much detail in the 
first section of this brief, but it may be divided into two (1) 
Ho the transactions stated constitute an equitable lien? and 
(2) Is the lien superior to appellant’s claim? 

There is no merit in appellee’s claim of a lien. In a re¬ 
cent case in this court in which, by a coincidence, counsel 
in the present case were opposed in an alignment opposite 
to that which they now hold, the question was presented 
whether marginal notations upon promissory notes and re¬ 
citals therein, like the notations here involved, constituted 


20 


an equitable lien, and this court said they did not, even 
though made by the owner of the property himself and 
backed up with numerous letters promising to give formal 
record security and stating that such had been given. 

Berl vs. Dulany, 42 App. I). C., 121. 

Here the supposed lien was not given for a present con¬ 
sideration but as a supposed security for a trust fund al¬ 
ready in the hands of the person giving the supposed lien 
and loaned to himself. All the said seven notes were given 
after the passage of the act of June 1, 1896, giving a widow 
dower in her husband’s equitable estate. If these notations 
created a lien, they gave the University only an equity 
which was inferior to the equity of appellant. 

Noble vs. Morton, 22 Ind., 1G0. 


The person making the notes and attempting to create the 
lien had no title to the property. Though there was noth¬ 
ing of record disclosing the fact that Thomas E. Waggaman 
was the owner of part of the property there was enough of 
record to put all persons dealing with it on inquiry, in that 
it was disclosed by the deed that Waggaman and Ridout as 
trustees held it for the benefit of three (3) persons, not 
named (Rec., p. 23), and. therefore, to charge them with 

knowledge of all that might have l>een found out bv in- 

* 

quirv. What they knew by the record was that they could 
deal with Waggaman and Ridout, trustees , without any 
liability to anyone else, but not that they could deal with 
Thomas E. Waggaman personally and obtain a valid lien 
without the concurrence of his wife, for the trust deed gave 


him no authority to create one. 

Appellee is not in the position of an innocent holder of 
said notes. lie took them (Rec., pp. 7, 8) after this suit 
was brought and after the claims of appellant were fully 
disclosed. Nor can he say that he is a holder for value or, if 
he is, to what extent. lie gave the Catholic University of 
America $275,000 for these notes and about $500,000 
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in other notes and the release of its claim for $876,168.90 
against the bankrupt’s estate (Rec., p. 8). Is it possible to 
say what he paid for the seven alleged lien notes? The ap¬ 
pellee, as trustee in bankruptcy, became vested with the as¬ 
sets of the bankrupt and charged with the duty of paying 
his debts so far as the assets would permit. By compromise 
he has satisfied the debt represented by these seven notes in 
full and the notes are “at home,” satisfied in the hands of 
the party whose duty it was to pay them. They are, there¬ 
fore, extinguished. 

The Fourth Question: 

This question was suggested in argument in the court be¬ 
low but was not considered or passed upon by the court. It 
presents a situation which summarizes as follows: 

Appellee admits the making of a contract to pay appellant 
commutation in lieu of dower and its approval by the bank¬ 
ruptcy court. The validity of the contract and the rate of 
payment are not disputed or in doubt. The only question 
touching appellant’s right which could he in doubt in any 
sale of the real estate in which her husband was interested 
is whether dower attaches to the particular property. That 
question, if in doubt, must be determined in every instance, 
in some forum. Here, appellee chose the forum, and it has 
jurisdiction of the parties and the subject-matter of the con¬ 
troversy. A piece of real estate was to be sold and equity 
had jurisdiction, because of the trust interests, the fact that 
the property was jointly owned and was subject to liens and 
the fact that there were complicated accounts to be adjusted, 
to decree such sale. Into the equity court appellee went, 
bringing before the court all parties who had any interest 
or apparent interest in the property or its proceeds. And 
this was proper practice. Why was appellant made a defend¬ 
ant to the suit? Was it that the property might be sold free 
of her right of dower? That right had already been deeded 
to appellee. Manifestly, she was brought into court for no 
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other purpose than to determine the question whether her 
dower attaches to this property. It is the simple case of sell¬ 
ing a piece of real estate through the ordinary processes of 
the equity court and, in doing so, bringing l>efore the court 
all parties who have or claim to have any interest in the 
property or its proceeds. Appellee has said: “I ask the court 
to sell this property. This defendant (now appellant) has 
no interest in the property. If she ever had any she lias 
conveyed it to me. But she claims an interest in the pro¬ 
ceeds, and I dispute that claim and I bring her before the 
court in order that it may determine whether she has such 
interest.” 

The payments to he made to appellant are not payments at 
large from the estate in the hands of appellee. He was di¬ 
rected to pay her seven and one-half (7VL*) per centum of 
the net proceeds of sale of any real estate belonging to the 
estate of said bankrupt and subject to a right of dower in 
her (Kec., p. 15). She has an interest in and a lien upon 
these proceeds. The mere statement of this proposition 
seems, without citation of authority, to answer the fourth 
question in the negative. When equity assumes jurisdiction 
for one purpose, it will exercise it for all purposes necessary 
to completely settle the litigation, and upon this proposition 
no citation of authoritv is deemed necessary. 

«. ft/ 

Conclusion. 

In view of the well-known doctrine that dower is highly 
favored by the law, we submit that the court should not be 
diligent to find technical reasons for defeating so meritorious 
a claim. 

It was said by Coke, “It is a maxim that three things be 
favored in law: Life, liberty, and dower.” 

We respectfully submit that the decree should l>e reversed. 


MILLAN & SMITH, 

C. H. MERILLAT, 

Attorneys for Appellant . 
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